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This  is  the  first  issue  of  the  Newsletter  published  by 
the  Committee  for  Public  Counsel  Services.  It  is 
intended  to  provide  information  on  timely  topics  for 
attorneys  who  defend  the  indigent.  It  will  regularly 
include  several  features:  Casenotes,  a  short  analysis  of 
the  recent  state  appellate  cases;  Forum,  a  larger 
analytical  piece  on  a  legal  topic  of  particular  interest; 
including  some  trial  and  appellate  suggestions; 
Comment,  a  discussion  of  a  current  political  issue  of 
concern  to  the  defense  bar;  and  Personnel  Update, 
listing  staff  changes  and  other  staff  activities.  It  will  also 
include  other  short  articles  of  interest. 

We  hope  to  publish  the  Newsletter  four  times  a  year. 
We  will  appreciate  your  comments  as  well  as  your 
suggestions  for  articles  or  features. 


COMMENT 

COMPENSATION  FOR  BAR  ADVOCATES 


The  Committee  for  Public  Counsel  Services  has 
submitted  a  budget  proposal  for  fiscal  year  1987  for  $22 
million,  a  request  for  an  increase  of  $4  million  over  what 
will  be  expended  for  fiscal  year  1986.  The  reason  for  the 
requested  increase  is  to  enable  the  Committee  to 
change  the  method  by  which  it  provides  compensation 
to  all  of  the  bar  advocate  programs  outside  of  Suffolk 


County  from  a  per-assigned-day  system  ($150)  to  a 
system  of  hourly  compensation  ($25/35)  by  case. 

When  the  Committee  took  over  responsibility  for  the 
provision  of  all  counsel  to  the  indigent  in  July,  1984,  it 
inherited  not  only  the  existing  programs  but  also  the 
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systems  of  compensation.  While  it  is  given  the 
responsibility  to  set  the  rates  of  compensation,  it  can 
only  do  so  subject  to  appropriation.  (See  Chapter  21 1D, 
Section  11.)  Furthermore,  the  language  of  the  state 
budget  provides  no  increase  in  rates  without  the 
approval  of  the  General  Court  (Chapter  140  of  the  Acts 
of  1985). 

Under  this  current  per-assigned-day  compensation 
system,  bar  advocate  attorneys  receive  on  the  average 
$35  per  district  court  case.  In  comparison,  attorneys  in 
Suffolk  County,  who  were  paid  on  the  hourly  system 
prior  to  enactment  of  the  statute,  and  thus  continue  on 
that  system,  receive  on  the  average  $105  per  district 
court  case,  or  three  times  as  much.  While  neither 
amount  is  an  adequate  payment  for  the  work  involved, 
the  sheer  inequity  of  the  difference  should  be  enough 
to  justify  the  change. 
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FORUM 

VIDEOTAPED  TESTIMONY 
OF  CHILD  WITNESS 

A  new  statute  effective  December  30,  1985,  makes  it 
possible  for  the  testimony  of  a  child  witness  in  certain 
cases  to  be  taken  outside  the  presence  of  the  defendant 
and/or  the  public  and  to  be  presented  to  the  jury  solely 
on  videotape  or  closed  circuit  television.  What  follows 
is  a  summary  of  the  major  provisions  of  the  statute  and 
a  preliminary  discussion  of  possible  legal  challenges  and 
trial  tactics. 

THE  NEW  STATUTE 

The  new  statute,  codified  as  General  Laws  c.278,  §16D, 
provides  alternatives  to  live  in-court  testimony  of  any 
child  under  the  age  of  fifteen  who  is  thought  to  be  either 
a  victim  of  or  a  witness  to  an  enumerated  set  of  crimes. 
The  enumerated  crimes  include  the  obvious  sexual 
crimes  against  the  person  (G.L.  c.265),  including  rape 
and  indecent  assault  crimes  both  against  minors  and 
adults.  Included  also  are  an  extensive  list  of  crimes 
against  chastity  and  decency  (G.L.  c.272),  including 
incest,  unnatural  and  lascivious  acts,  sodomy  and  the 
like,  in  addition  to  some  less  likely  choices  such  as 
soliciting  for  prostitution,  dissemination  of  obscene 
matter  and  deriving  support  from  the  earnings  of  a 
prostitute. 

In  order  to  employ  an  alternative  to  live  testimony, 
certain  steps  must  be  followed.  The  procedure  can 
begin  at  any  time  after  the  issuance  of  a  complaint  or 
indictment  for  any  of  the  enumerated  offenses.  It  can 
be  started  by  a  motion  of  the  proponent  of  the  child 
witness  (typically  the  prosecutor)  or  by  the  court  on  its 
own  motion.  Paragraph  (b)  (1).  (However,  a  defendant 
who  wished  for  strategic  reasons  to  avoid  an  emotional 
face-to-face  confrontation  of  a  defendant  and  a  child 
complainant  would  not  have  standing  to  invoke  the 
alternatives  provided  by  this  statute.) 

Before  ordering  the  use  of  an  alternative  procedure, 
the  judge  must  hold  a  hearing  and  find  by  a  prepon- 
derance of  the  evidence  that  "the  child  witness  is  likely 
to  suffer  psychological  or  emotional  trauma  as  a  result 
of  testifying  in  open  court,  as  a  result  of  testifying  in  the 
presence  of  the  defendant,  or  as  a  result  of  both 
testifying  in  open  court  and  of  testifying  in  the  presence 
of  the  defendant."  Paragraph  (b)  (1).  The  judge  must 
"make  and  enter  specific  findings  upon  the  record 
describing  with  particularity  the  reasons  for  such 
order."  Paragraph  (b)  (1).  Since  "psychological  or 
emotional  trauma"  is  not  defined,  defense  counsel,  at 
a  minimum,  should  be  taking  the  position  that  the 
trauma  required  be  lasting,  substantial,  and  much 
greater  than  that  normally  attendant  to  being  a  witness 
in  a  criminal  trial. 

Once  the  necessary  findings  have  been  made,  the 
judge  can  order  that,  in  lieu  of  live  courtroom 
testimony,  the  testimony  of  the  child  witness  either  be 
videotaped  or  filmed  before  trial  to  be  shown  later 
during  the  trial  or  be  transmitted  to  the  courtroom  live 
via  closed  circuit  television.  Paragraph  (b)  (2). 


The  statute  appears  to  permit  the  prerecording  of 
testimony  to  occur  at  any  point  prior  to  the  trial. 
However,  the  judge  must  make  new  findings  at  the  time 
of  trial  (or  within  a  reasonable  time  before  trial)  as  to 
the  present  likelihood  of  trauma  to  the  child.  Paragraph 
(b)  (6).  Defense  counsel  should  demand  a  new  hearing 
and  voir  dire  of  the  child  at  the  time  of  trial  if  any 
(appreciable)  time  has  elapsed  since  the  taking  or  his  or 
her  testimony.  Counsel  also  should  be  alert  to  attempts 
by  the  Commonwealth  to  force  the  taking  of  the 
testimony  at  a  very  early  stage  in  the  prosecution, 
particularly  since  adequate  cross-examination  is 
dependent  on  completion  of  all  discovery,  investiga- 
tion, and  full  trial  preparation.  The  videotaping  should 
not  be  allowed  to  occur  without  objection  until  the 
defense  has  had  a  full  opportunity  to  prepare  for  trial. 

In  all  cases  in  which  an  alternative  procedure  is 
ordered,  the  judge  must  ensure  the  accuracy  of  the 
recording  or  transmission.  Paragraph  (7)  (a)  (f).  In 
particular,  the  transmission  must  be  in  color  and  the 
witness  visible  at  all  times.  Paragraph  (7)  (b).  There  is  an 
additional  requirement  that  all  voices  on  the  transmis- 
sion be  audible  and  identified.  Paragraph  (b)  (7)  (c). 
However,  there  is  no  requirement  that  other  people  in 
the  room  be  visible  or  identified.  What,  then,  if  the  child 
witness  is  reacting  to  other  people  in  the  room,  such  as 
a  child  victim  advocate  or  a  parent  [see  paragraph  (b) 
(3)],  a  fact  that  may  not  be  visible  to  the  jury  on  the 
television  screen?  To  the  extent  that  the  camera's 
inevitable  selectiveness  prevents  the  jury  from  seeing  all 
information  relevant  to  the  witness'  demeanor,  it 
impairs  the  defendant's  right  of  confrontation  and  right 
to  present  his  defense. 

There  is,  moreover,  an  additional  problem  in  cases 
where  the  testimony  is  transmitted  live  via  closed  circuit 
television,  because  defense  counsel,  not  being  in  the 
courtroom  when  the  transmission  occurs,  may  never 
know  that  the  jury  is  missing  something  important,  and 
thus  will  be  unable  to  protect  his  client's  rights.  Defense 
counsel  might  for  this  reason  object  to  the  live 
transmission  procedure  on  the  grounds  that  it  effec- 
tively denies  the  defendant  the  right  to  have  assistance 
of  his  counsel  in  the  courtroom.  Where  the  procedure 
is  prerecorded,  the  defense  must  be  allowed  to  see  the 
tape  before  it  is  shown  in  the  courtroom.  Paragraph  (b) 
(7)  (b).  Defense  counsel,  by  the  way,  should  make  sure 
that  any  live  transmission  is  preserved  on  tape  for  later 
objections  or  for  purpose  of  appeal. 

Whether  the  defendant  can  be  present  at  the 
alternative  procedure,  and  what  the  setting  of  the 
procedure  will  be,  depends  on  the  nature  of  the  judge's 
initial  findings.  If  the  judge  finds  only  that  the  child  will 
be  traumatized  by  testifying  in  open  court,  then  the 
alternative  procedure  can  take  place  "in  a  suitable 
setting  outside  the  courtroom"  and  the  defendant  is 
entitled  to  be  present.  If,  however,  as  will  often  be  the 
case,  the  judge  finds  that  trauma  will  result  either  in 
whole  or  in  part  from  testifying  in  the  presence  of  the 
defendant,  then  the  defendant  shall  not  be  present, 
except  in  the  limited  sense  permitted,  in  the  judge's 
discretion,  by  Paragraph  (b)  (4).  When  the  defendant  is 
excluded,  some  means  must  be  provided  so  that  "the 
defendant  shall  be  able  to  see  and  hear  the  child  witness 
and  to  have  constant  private  communication  with 
defense  counsel"  during  the  taking  of  the  testimony. 
Paragraph  (b)  (5). 
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CONSTITUTIONAL  QUESTIONS 

Some  problems  with  the  statute  have  already  been 
suggested.  The  following  is  a  brief  and  preliminary  list 
of  constitutional  challenges  which  may  be  raised  against 
the  statute. 

1.  Right  to  Confrontation:  Face  to  Face  Meeting  of 
Witness. 

The  right  of  confrontation  encompasses  more  than 
the  right  of  cross-examination.  It  was  "intended  to 
secure  the  right  of  the  accused  to  meet  witnesses  face 

to  face  "  Dowdell  v.  United  States,  221  U.S.  325,  31 

S.Ct.  590,  592  (1911).  Indeed  in  Article  12  of  the 
Massachusetts  Declaration  of  Rights,  the  right  of 
confrontation  is  expressed  as  the  defendant's  right  "to 
meet  the  witnesses  against  him  face  to  face." 

2.  Right  of  Confrontation:  The  Editorial  and 
Mediating  Effect  of  the  Camera. 

Although  the  statute  permits  defense  counsel  to 
"examine  or  cross-examine  the  child  witness  to  the 
same  extent  as  would  be  permitted  at  trial,"  Paragraph 
(6)  (5),  the  filtering  of  the  testimony  through  the  lens 
of  the  camera  inevitably  limits  the  jury's  view  of  the 
witness  and  the  context  in  which  he  or  she  is  testifying. 
The  mediating  and  editorial  effect  of  a  videotaping  or 
other  electronic  transmission  prevents  the  jury  from 
fully  and  independently  evaluating  the  witness' 
demeanor. 

3.  Right  to  a  Public  Trial 

To  the  extent  that  the  statute  permits  the  videotaping 
to  take  place  without  public  access,  it  may  pose  a 
violation  of  the  defendant's  right  to  a  public  trial.  This 
is  not  preserved  by  the  playing  of  the  taped  testimony 
in  public  courtroom. 

4.  Violation  of  the  Presumption  of  Innocence 

By  the  elaborate  precautions,  obviously  visible  to  the 
jury,  taken  to  permit  the  child  witness  to  testify  outside 
the  presence  of  the  defendant,  the  use  of  the  alternative 
procedures  of  the  statute  brands  the  defendant  as 
someone  against  whom  the  witness  needs  protection. 
The  videotaping  procedure  therefore  tends  to  rob  the 
accused  of  the  physical  indicia  of  innocence  which 
functions  to  preserve  the  presumption  of  innocence  in 
the  minds  of  the  jury.  See  Estelle  v.  Williams,  425  U.S. 
501,  503-506  (1976);  Commonwealth  v.  Brown,  364  Mass. 
471,  475  (1973). 

5.  Due  Process:   The  Rights  to  a  Fair  "Trial" 
Apart  from,  and  in  addition  to,  the  specific  rights  of 

confrontation  and  public  trial  is  the  general  due  process 
right  to  a  fair  trial  embodied  in  the  Fourteen  Amend- 
ment and  Article  12  of  the  Declaration  of  Rights.  Even 
if  it  could  be  said  that  the  specific  rights  of  confrontation 
and  public  trial  were  technically  complied  with  by  the 
alternative  procedure  permitted  by  the  statute,  the 
specific  rights  guaranteed  by  the  Sixth  and  Fourteenth 
amendments  (and  the  state  constitution)  are  not  "to  be 
read  formalistically,  for  the  clear  intent  of  the 
amendments  is  that  these  specific  rights  be  enjoyed  at 
a  constitutional  trial.  In  the  words  of  Justice  Holmes, 
even  though  'every  forrrj.[be]  preserved,'  the  forms  may 
amount  to  no  'more  than  an  empty  shell'  when 
considered  in  the  context  or  setting  in  which  they  were 
actually  applied."  fsfes  v.  Texas,  381  U.S.  532,  560,  85 
S.Ct.  1628,  1641  (1965).  There  is  something  troublesome 
about  a  "trial,"  the  crucial  portion  of  which  takes  place 
 r>n  telgvicion 


TRIAL  STRATEGY  SUGGESTIONS 

The  most  important  point  to  add  to  the  foregoing 
analysis  is  the  necessity  for  meticulous  recording  of 
defense  objections  at  every  stage  of  the  statute's 
application.  For  example,  early  videotaping  pursuant  to 
(b)  (1)  should  be  opposed  on  the  additional  ground  that 
the  defense  has  not  had  a  full  and  fair  opportunity  to 
investigate  the  facts  and  prepare  for  effective  cross- 
examination.  At  the  time  of  trial,  when  the  videotape 
is  to  be  offered  into  evidence  pursuant  to  (b)  (6),  (or  at 
any  point  later  in  the  trial  where  the  need  for  further 
examination  becomes  evident),  a  specific  motion  to 
recall  the  witness  for  further  examination  on  the  merits 
may  be  made,  alleging  in  as  detailed  a  manner  as 
possible  why  the  earlier  opportunity  for  cross- 
examination  does  not  suffice  to  permit  effective  cross- 
examination  at  trial.  One  argument  is  that  the 
inconvenience  to  the  witness  of  a  second  appearance 
is  outweighed  by  the  defendant's  rights  to  confront  the 
witness,  to  present  his  defense,  and  ultimately  to  have 
a  fair  trial. 

The  judge's  findings  under  (b)  (1)  or  (b)  (6)  should  be 
challenged  as  not  warranted  by  the  evidence,  and/or 
insufficient  to  satisfy  the  statutory  standard  of  "likely  to 
suffer  psychological  or  emotional  trauma  ..."  The 
standard  itself  can  be  challenged  on  the  basis  that  it 
violates  due  process  and  the  right  of  confrontation  by 
failing  to  weigh  the  effect  of  the  videotaping  upon  the 
truth-finding  function  of  the  trial. 

Finally,  consider  moving  for  an  expert  under  the  costs 
statute,  c.261,  §§27A-D,  as  reasonably  necessary  for  an 
effective  defense  presentation  on  this  important  issue. 
Given  the  thin  "preponderance"  standard,  presentation 
of  expert  defense  evidence  at  the  (b)  (1)  or  (b)  (6) 
hearing  stage  is  virtually  indispensable. 

Attorney  Maureen  B.  Brodoff 
Appeals  Unit 
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CASENOTES 

IMPROPER  PROSECUTORIAL  ARGUMENT 

Commonwealth  v.  Kozec,  21  Mass.  App.  Ct.  355  (1985), 
reverses  a  conviction  due  to  a  prosecutor's  summation 
which  improperly  sought  to  enhance  the  credibility  of 
the  complainant  by  appealing  to  sympathy  for  his 
physical  condition  and  which  unfairly  besmirched  the 
defendant  by  distorting  the  evidence,  and  due  to  the 
improper  introduction  of  evidence  that  the  defendant 
had  been  a  "jello  wrestler."  "Unfair  remarks  in  a  case 
like  this  where  credibility  is  the  central  issue  are 
especially  pernicious  since  they  tend  to  undermine  the 
foundation  of  the  defense"  (363).  All  trial  attorneys 
should  note,  and  emulate,  the  impeccable  record 
protection  in  this  case:  a  motion  in  limine,  denied  and 
objected  to,  to  preserve  the  jello  wrestling  issue  (362  and 
n.4);  a  helpful  (363  n.5)  objection  to  the  prosecutor's 
opening;  two  timely  and  essential  objections  to  the 
improper  closing  argument  (360,  361),  and  a  motion  for 
mistrial  upon  its  completion. 

Kozec  also  strongly  suggests  that,  at  retrial,  the 
complainant's  daughter  not  serve  as  court  interpreter. 
"Whenever  possible, ...  an  interpreter  under  Mass.  R. 
Crim.  P.  41  .  . .  should  be  disinterested  in  the  outcome 
of  the  case." 

DETAILED  EVIDENCE  REQUIRED  FOR 
CONVICTION  ON  "LOOKOUT"  THEORY 

Commonwealth  v.  Saez,  21  Mass.  App.  Ct.  408  (1986), 
is  a  fine  "mere  presence"  decision  which,  because  of 
its  commonplace  facts,  should  have  frequent  applica- 
tion to  our  cases.  The  holding  is  that  neither  the 
defendant's  presence  during  an  apparent  drug  transac- 
tion, fior  his  looking  once  up  and  down  the  street  during 
that  transaction  and  again  while  heroin  was  being 
stashed  by  a  co-defendant,  suffice  to  convict  him  as  a 
participant  in  a  joint  enterprise.  Where  the  prosecution 
relies  on  such  "ambiguous  and  inconclusive"  acts  as 
these,  it  must  present  detailed  evidence  to  support  its 
theory. 

"OTHER  CRIMES"  EVIDENCE 

Evidence  that  the  defendant,  charged  only  with 
carrying  a  firearm,  had  held  a  knife  in  a  threatening 
manner  before  a  fatal  shooting  committed  by  his  co- 
defendant  causes  reversal  of  the  gun  conviction  in 
Commonw'ea/fh  v.  Weaver,  21  Mass.  App.  Ct.  524  (1986). 
Notwithstanding  the  trial  judge's  wish  to  give  the  jury 
the  "entire  context"  of  the  shooting  incident,  the  knife 
evidence  is  inadmissible  because  it  adds  nothing  to  the 
case  against  this  defendant.  Weaver  reminds  us  that 
there  must  be  a  solid  basis  for  admitting  "other  crimes" 
evidence,  and  that  its  probative  value  must  outweigh  its 
prejudicial  effect.  Weaver  relies  on  the  Brown,  389  Mass. 
382  (1983),  and  Yelle,  19  Mass.  App.  Ct.  465  (1985),  cases. 
Familiarize  yourself  with  these  three  decisions  before 
your  next  "other  crimes"  encounter. 

Finally,  note  the  suggestion  at  fn.  1  that  defendant's 
severance  motion  may  have  been  meritorious,  and  the 
inclusion  of  judicial  economy  (i.e.,  it  would  not  have 
been  difficult  to  try  the  gun  case  separately)  as  a 
significant  factor  in  severance  analysis. 


RIGHT  TO  EXCULPATORY  EVIDENCE 
IN  HANDS  OF  FEDS 

Commonwealth  v.  Donahue,  396  Mass.  590  (1986), 
grants  the  defendant  a  new  armed  bank  robbery  trial 
because  of  the  prosecutor's  failure  to  try  to  obtain  F.B.I. 
"302"  reports  of  exculpatory  statements  made  by  a 
would-have-been  alibi  witness  who,  at  the  time  of  trial, 
was  in  the  Federal  Witness  Protection  Program  and 
refused  to  cooperate  with  the  defense.  In  this  case, 
where  the  defense  had  tried  unsuccessfully  to  obtain  the 
reports,  and  where  he  would  have  been  entitled  to  them 
either  if  the  state  prosecutor  possessed  them  or  if  he  had 
been  prosecuted  federally,  the  prosecutor  was  obliged 
under  the  principles  of  Liebman  I  and  II,  379  Mass.  671 
(1980)  and  388  Mass.  483  (1983)  "at  least  to  request  the 
F.B.I,  to  forward  any  material,  exculpatory  evidence  in 
its  possession"  (599). 

A  WORD  ON  F.B.I.  "RAP  SHEETS" 

Donahue  provides  further  support  for  the  defense 
position  that  "rap  sheets"  of  Commonwealth  witnesses 
should  routinely  be  made  available  by  state  prosecutors 
on  request  by  the  defense,  for  the  simple  reason  that 
they  "are  unavailable  to  defense  counsel  directly  but  are 
available  to  local  police  as  a  matter  of  course"  (598, 
citing  federal  and  state  authority).  Cite  Donahue  in 
support  of  your  next  "rap  sheet"  request. 

RELIEF  FOR  LATE  DISCLOSURE  OF 
EXCULPATORY  EVIDENCE 

Commonwealth  v.  Gagliardi,  21  Mass.  App.  Ct.  439 
(1986),  is  a  breath  of  fresh  air  in  an  area  of  trial  judge 
discretion  usually  littered  with  frustration.  Not  until  trial 
had  begun  did  defense  counsel  learn  a)  that  the 
Commonwealth's  ballistician  disagreed  with  its  pathol- 
ogist that  two  bullets  had  entered  victim's  head,  b)  that 
the  main  immunized  witness  had  been  told  by  his  father 
not  to  talk  with  the  police  or  anyone  else,  and  c)  that 
tests  had  revealed  cuts  on  the  knuckles  on  the  victim's 
hands.  Notwithstanding  that  the  defense  ultimately 
received  all  these  facts,  the  trial  judge  properly 
exercised  his  discretion  to  grand  a  new  trial.  His  analysis 
is  instructive:  it  was  the  defendant's  right  to  use  these 
facts  "at  his  own  reasonable  discretion,  and  not  to 
dribble  them  into  action  at  the  prosecutor's  dictation 
(deliberate  or  de  facto)." 

"INTENT  TO  MURDER"  INSTRUCTIONS 

Commonwealth  v.  Burkett,  3%  Mass.  509  (1986),  is  yet 
another  Sandstrom  v.  Montana  [442  U.S.  510  (1979)] 
reversal  for  shifting  the  burden  of  proof  to  the 
defendant.  At  this  armed  robbery  with  intent  to  murder 
trial,  however,  the  judge  did  not  err  in  the  usual  way 
by  use  of  presumption  language  or  "natural  and 
probable  consequences."  Rather,  he  attempted  to 
define  the  intent  required  by  reference  to  what  crime 
would  have  been  committed  if  the  bullet  fired  had  killed 
the  alleged  victim.  This  has  the  effect  of  permitting  the 
jury  to  presume  intent  to  murder  simply  from  the  use 
of  the  weapon,  and  contravenes  the  more  recent 
teaching  of  Commonwealth  v.  Henson,  394  Mass.  584, 
591  (1985),  that  "the  element  of  intent  to  murder 
required  proof  of  both  malice  and  specific  intent  to  kill" 
(512). 
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"DID  YOU  EVER  TELL  THE  POLICE 
THAT  THE  DEFENDANT  WAS  WITH  YOU 
AT  THE  TIME  OF  THE  CRIME?" 

Commonwealth  v.  Egerton,  396  Mass.  499  (1986), 
affirms  (after  summary  reversal  by  the  Appeals  Court) 
defendant's  assault  with  intent  to  rape  conviction 
-against  a  challenge  based  on  the  judge's  failure  to 
instruct  on  indecent  assault  and  battery  as  a  lesser 
included  offense.  While  there  was  evidence  which 
-would  have  warranted  a  conviction  on  the  lesser  offense 
(504),  the  argument  fails  because  "[t]here  must  be  some 
evidence  on  the  element  differentiating  the  greater  and 
lesser  offenses"  (505). 

The  most  objectional  aspect  of  Egerton,  however,  is 
its  uncritical  acceptance  of  the  prosecution's  "impeach- 
ment" of  defense  alibi  witnesses  by  their  pretrial  silence. 
The  Brown  case,  11  Mass.  App.  Ct.  288,  296-297  (1981), 
which  should  be  in  every  trial  lawyer's  notebook  or 
briefcase,  was  thought  to  have  put  a  stop  to  abuses  in 
this  area.  In  Egerton,  however,  the  Court  infers  that  the 
witnesses  had  "reason  to  make  the  [exculpatory] 
information  available"  simply  because  they  were 
concerned  for  the  defendant  (507).  This  ignores  the 
reality  that  alibi  witnesses  generally  do  not  have  reason 
to  disclose  their  information  to  the  police,  for  the  very 
simple  reason  that  it  would  not  do  anything  good  for 
the  defendant. 

The  defense  bar  needs  to  renew  its  efforts  in  this  area: 
alibi  witnesses  must  be  prepared  in  advance  of  trial  to 
answer  the  Brown  foundational  questions,  and  consid- 
eration should  be  given  to  pressing  for  a  hearing  outside 
the  jury's  presence  on  the  issue  whether  a  witness' 
-  pretrial  silence  is  permissible  impeachment.  A  sample 
motion  in  limine  follows. 

SAMPLE 

MOTION  IN  LIMINE  REGARDING 
IMPEACHMENT  OF  DEFENSE  WITNESSES 
BY  PRETRIAL  SILENCE 

Now  comes  the  defendant  and  moves  this  Court,  prior 
to  any  cross-examination  by  the  prosecutor  of  any 
defense  witness  concerning  said  witness'  pretrial 
silence,  to  conduct  a  voir  dire  at  which,  in  the  absence 
of  jury,  the  prosecution  may  attempt  to  lay  an  adequate 
foundation  for  such  cross-examination  as  prescribed  by 
Commonwealth  v.  Brown,  11  Mass.  App.  Ct.  288,  296- 
297  (1981),  to  wit: 

1.  "that  the  witness  knew  of  the  pending 
charges  in  sufficient  detail  to  realize  that  he 
possessed  exculpatory  information; 

2.  "that  the  witness  had  reason  to  make  the 
information  available; 

3.  "that  [the  witness]  was  familiar  with  the 
means  of  reporting  it  to  the  proper  author- 
ities; and 

4.  "that  the  defendant  or  his  lawyer .  .  .  did  not 
ask  the  witness  to  refrain  from  doing  so." 


ILLEGAL  CAR  SEARCH 

Quick  quiz:  A  police  officer  sees  a  car  parked  in  a 
liquor  store  lot.  The  driver  reaches  down  below  the 
dash.  The  officer  approaches  the  car  and  opens  the 
door,  whereupon  he  sees  cocaine  packets  on  the  floor 
and,  after  Miranda  warnings,  elicits  an  incriminating 
statement.  Legal?  Not  even  close.  Suppressible? 
Absolutely.  Why?  Because  there  was  no  probable  cause 
or  even  the  reasonable  suspicion  required  for  a 
threshold  inquiry.  This  is  the  succinct  message  of 
Commonwealth  v.  O'Connor,  21  Mass.  App.  Ct.  404 
(1986),  which  includes  a  handy  listing  of  illegal  car  (and 
bicycle)  search  decisions.  (The  statement,  by  the  way, 
is  suppressed  as  a  "fruit  of  the  poisonous  tree,"  which 
doctrine  "applies  to  verbal  statements  as  well  as  to 
tangible  evidence.") 

NO  RIGHT  TO  ALIENS  ON  JURY 

Commonwealth  v.  Acen,  3%  Mass.  472  (1986),  rejects 
defendant's  challenges  to  the  statutory  (c.234A,  §4) 
requirements  that  jurors  speak  and  understand  English 
and  be  U.S.  citizens.  The  Court  also  rules  that  an  alien 
is  not  entitled  to  a  "de  medietate  linguae"  jury:  that  is, 
one  composed  of  six  of  his  countrymen  and  six  U.S. 
citizens.  While  the  opinion  is  interesting,  it  seems  clear 
that  the  Court  is  not  about  to  open  what  it  may  see  as 
a  Pandora's  box  of  litigation  in  this  area.  Therefore, 
defense  counsel  are  left  to  humanize  their  alien  (or  non- 
English  speaking)  defendants  as  best  they  can  with  the 
jury  —  through  an  effective  opening,  demonstration  of 
concern  for  their  client,  and  linking  the  burden  of 
proof/presumption  of  innocence  with  the  client's 
disadvantaged  status  in  final  argument.  Acen  leaves  this 
heavy  responsibility  wholly  on  the  shoulders  of  defense 
counsel.  It  is  our  duty  to  discharge  that  responsibility 
effectively  and  zealously. 

"GRAND  SLAMM"  GANG  RAPE 
CONVICTIONS  AFFIRMED 
Commonwealth  v.  Crowe,  21  Mass.  App.  Ct.  456 
(1986),  is  a  thirty-two  page  opinion  rejecting  ten 
arguments  for  reversal.  For  all  the  verbiage,  there  is 
really  nothing  new  in  the  opinion.  Do  keep  in  mind  that 
in  order  to  have  admitted  the  exculpatory  remainder  of 
a  defendant's  statement,  that  remainder  must  explain, 
disprove  or  qualify  the  part  of  the  statement  introduced 
by  the  prosecution  (478-479).  Also  be  mindful  of  the 
need  to  make  a  thorough  and  specific  offer  of  proof, 
accompanied  by  reasons  for  admissibility,  whenever  a 
trial  judge  excludes  proffered  defense  evidence  (480- 
481). 
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PERSONNEL  UPDATE 

A.  There  are  four  major  changes  occurring  in  the 
Public  Counsel  Division  beginning  March  1  and  ending 
May  1. 

(1)  Richard  J.  Hayes,  the  Committee's  General 
Counsel,  is  leaving  to  join  the  Boston  law  firm 
of  Joyce  and  Joyce  at  20  Beacon  Street.  Hayes 
has  been  with  the  Committee  (Massachusetts 
Defenders  Committee)  since  April,  1974. 
Although  principally  a  trial  attorney,  he  also 
handled  several  major  appellate  cases,  includ- 
ing Commonwealth  v.  Kingsbury,  378  Mass.  751 

(1979)  ;  Commonwealth  v.  Moon,  380  Mass.  751 

(1980)  ,  and  Commonwealth  v.  Loretta,  386  Mass. 
794  (1982).  In  1978,  Hayes  became  the  Massachu- 
setts Defenders  Committee's  (MDC)  principal 
legislative  liaison,  ensuring  that  budgets  and  pay 
raise  legislation  were  kept  on  track.  He  became 
Training  Director  in  1979,  personally  conducting 
the  basic  training  program  for  several  years.  He 
represented  the  MDC  in  the  negotiations  that 
saw  the  Public  Counsel  legislation  enacted. 
With  the  establishment  of  the  new  agency, 
Hayes  became  General  Counsel  and  took  on 
expanded  responsibilities,  overseeing,  in 
addition  to  his  legislative  activities,  the  planning 
and  implementation  of  word  processing  and 
computer  equipment  for  the  Committee,  as 
well  as  acting  as  an  advisor  to  the  Committee 
and  staff  on  virtually  all  matters.  Throughout  his 
entire  career  at  the  MDC/CPCS,  Richard  Hayes 
has  been  a  zealous  advocate  in  the  finest  sense 
of  the  terpi.  He  will  be  missed. 

(2)  Peter  J.  Rutherford,  the  attorney-in-charge  of 
the  Hampden  County  office  of  the  Public 
Counsel' Division,  was  named  a  justice  in  the 
District  /Court  Department  (Westfield)  of  the 
Trial  Court.  After  joining  the  New  Bedford 
office  of  the  MDC  in  July,  1974,  Peter  moved  to 
the  Springfield  office  in  May,  1975,  as  the  office 
head.  While  there,  he  became  a  highly 
respected  trial  attorney,  handling  a  large 
percentage  of  the  most  serious  cases  in  the 
office.  An  avid  jogger,  who  has  completed 
several  marathons,  he  will  take  a  vast  amount  of 
legal  capability  to  the  bench. 

(3)  Andrew  T.  Campoli,  the  attorney-in-charge  of 
the  Berkshire  County  office  of  the  Public 
Counsel  Division,  retires  on  May  1,  1986,  after 
nearly  twenty-five  years'  employment  for 
MDC/CPCS.  A  trial  lawyer  of  substantial  local 
repute,  Andy  aggressively  defended  all  of  his 
clients,  giving  no  quarter  to  anyone  in  the 
courtroom.  Andy  will  be  fulfilling  a  lifelong 
dream  by  joining  his  sons  in  practice  in  Pittsfield. 

(4)  Mary  Lou  Rup,  a  trial  attorney  in  the  Hampden 
County  office  of  the  Public  Counsel  Division, 
has  been  named  as  the  attorney-in-charge  of 
that  office  as  of  March  1,  1986.  Mary  Lou  is  the 
first  female  to  head  a  major  Committee  office. 
Prior  to  moving  to  Springfield,  Mary  Lou  was  a 
trial  attorney  in  the  Berkshire  County  office  and 
also  served  as  an  assistant  district  attorney  in 
Northampton.  She  is  a  graduate  of  Western  New 
England  College  School  of  Law. 


B.  RESIGNATIONS 

(1)  Bruce  E.  Ferg,  a  trial  attorney  in  Plymouth 
County  and  with  the  MDC/CPCS  since  Sep- 
tember, 1974,  has  resigned  to  join  a  law  firm  in 
Brockton.  Bruce  also  spent  two  years  in  the 
Appeals  Unit  from  1982-1984. 

(2)  Richard  J.  Fontaine,  a  trial  attorney  in  Spring- 
field, has  resigned  to  join  a  law  firm  in 
Springfield. 

(3)  Janice  Healy,  a  trial  attorney  in  Springfield,  has 
resigned  to  join  a  law  firm  in  Springfield. 

(4)  Sandra  Y.  Pittman,  the  receptionist  in  the 
Roxbury  office,  has  resigned. 

(5)  Dorothy  M.  Gonsalves,  a  secretary  in  the 
Cambridge  office,  has  resigned. 

(6)  Grace  Hesson,  an  accounting  clerk  in  the  Boston 
office,  has  Resigned. 

(7)  Jane  J.  Brandford,  a  secretary  in  the  Boston  Trial 
Unit,  has  resigned. 

C.  WELCOME  BACK! 

Lillian  Salcines  has  rejoined  the  staff,  this  time  as  a  trial 
attorney  in  Essex  County;  and,  Lisa  Freije,  as  a  trial 
attorney  in  Plymouth  County. 

D.  NEW  STAFF  —  Public  Counsel  Division 

(1)  Regina  M.  Zupan,  trial  attorney  in  the  Spring- 
field office,  is  a  graduate  of  Boston  College  and 
received  her  J.D.  at  Northeastern  University 
School  of  Law.  Regina  also  speaks  Spanish. 

(2)  John  J.  Roemer,  trial  attorney  in  the  Worcester 
office,  received  his  B.A.  in  English  from  Clark 
University  and  his  J.D.  from  Northeastern 
University  School  of  Law. 

(3)  Samuel  S.R.  Gordon,  trial  attorney  in  the 
Springfield  office,  received  his  B.B.A.  from  the 
University  of  Massachusetts,  Amherst,  and  his 
J.D.  from  Western  New  England  College  School 
of  Law. 

(4)  Andrew  M.  Klyman,  trial  attorney  in  the 
Springfield  office,  received  his  B.A.  from  the 
University  of  Massachusetts,  Amherst,  and  his 
J.D.  from  the  University  of  Miami  School  of  Law. 

(5)  Cathy  L.  Stewart,  Office  Support  Coordinator,  is 
a  graduate  of  San  Diego  State  University  and 
received  her  legal  secretarial  diploma  from  the 
Kelsey-Jenney  Business  College  in  San  Diego. 

(6)  Ann  M.  Corbo,  a  personnel  clerk  in  the  Boston 
office,  attended  Union  College  in  Schenectady, 
New  York. 

(7)  Arthur  Williams,  III,  receptionist  in  the  Roxbury 
office,  attended  Emerson  College  in  Boston. 

(8)  Carmen  Arroyo,  a  student  at  Boston  University, 
is  currently  working  for  CPCS  as  a  part-time 
student  intern.  She  is  the  staff  assistant  to  the 
Special  Advisory  Committee  on  Non-English 
Speaking  Clients. 

(9)  K.  Courtney  Franklin,  a  student  at  Wellesley 
College,  is  presently  working  full  time  as 
assistant  to  the  Chief  Counsel. 
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SPECIAL  ADVISORY  COMMITTEES 


SPECIAL  ADVISORY  COMMITTEES 
ON  NON-ENGLISH 
SPEAKING  CLIENTS 

Recognizing  that  the  number  of  clients  who  do  not 
speak  English  as  their  first  language  is  increasing  rapidly 
and  that  the  number  of  attorneys  able  to  communicate 
with  them  in  their  own  tongue  is  limited,  the  Committee 
for  Public  Counsel  Services  has  established  a  special 
advisory  committee  on  non-English  speaking  clients.  At 
its  first  meeting,  this  committee  identified  several  areas 
which  they  recommended  the  Committee  pursue  to 
improve  the  situation.  These  include: 

(1)  Increasing  current  efforts  to  hire  more  Public 
Counsel  Division  attorneys  who  speak  a  second 
language  and  to  identify  Private  Counsel  attor- 
neys who  speak  a  second  language. 

(2)  Establishing  a  system  to  insure  that  those 
attorneys  who  are  second-language  fluent  are 
not  overloaded  with  cases  and  therefore  discour- 
aged from  accepting  appointments. 

(3)  Providing  training  in  the  languages  to  both  public 
and  private  attorneys  at  no  cost  to  them. 

(4)  Hiring  paralegals  available  to  both  public  and 
private  attorneys  to  interpret  for  lawyers  and 
clients  and  to  conduct  investigations  in  neigh- 
borhoods where  the  client's  language  is  pre- 
dominant. 

(5)  Hiring  a  part-time  staff  assistant  to  carry  out  the 
above  suggestions. 

Since  that  meeting,  the  Committee  has  hired  Carmen 
Arroyo,  a  senior  student  at  Boston  University,  to  act  as 
a  staff  person.  It  has  also  set  up  Spanish  Language 
Training  Programs  to  start  in  April,  1986. 
The  members  of  the  special  advisory  committee  are: 
Deputy  Chief  Counsel  Nancy  Gist  and  William  J. 
Leahy  of  the  Public  Counsel  staff,  who  will  be  co- 
chairpersons; 
Salim  R.  Shakur  of  Boston 
Virginia  N.  Lee  of  Boston 
Luis  C.  Perez  of  Worcester 
Richard  F.  Landrigan  of  Somerville 
Yolanda  Y.  Acevedo  of  the  Roxbury  office,  Public 

Counsel  Division  (PCD) 
Nancy  T.  Bennett  of  the  Lynn  office,  PCD 
Craig  D.  Smith  of  the  Worcester  office,  PCD 
Pamela  Hattem  of  the  Boston  office,  PCD 


ADVISORY  COMMITTEE  ON 
STANDARDS  FOR 
CRIMINAL  CASES 


In  order  to  provide  guidance  for  attorneys  accepting 
criminal  appointments  from  the  Committee  for  Public 
Counsel  Services,  an  Advisory  Committee  on  Standards 
in  Criminal  Cases  has  been  established.  This  Committee 
will  be  chaired  by  Attorney  Nancy  Certner,  who  is 
presently  on  a  leave  of  absence  from  her  law  firm  and 
is  teaching  at  Harvard  Law  School. 

This  advisory  committee  will  review  the  model 
standards  developed  by  the  American  Bar  Association 
as  well  as  standards  in  such  areas  as  bail,  investigation, 
motions,  legal  research,  preparation  for  trial,  client 
information,  and  appeal.  The  final  standards  that  this 
advisory  committee  develops  will  be  submitted  to  the 
Committee  for  Public  Counsel  Services  for  adoption. 
Attorneys  handling  indigent  criminal  cases  will  be 
required  to  meet  the  standards  and  the  standards  will 
become  the  focus  of  training  programs  for  criminal 
cases. 

The  members  of  the  Advisory  Committee  are: 
Nancy  Certner,  Chairman 
Joseph  Amoroso,  Cambridge 
Louis  Coffin,  New  Bedford 
Geraldine  Hines,  Boston 
Frank  Herrman,  Public  Counsel  Division 
Andrew  Mandell,  Worcester 
John  Miller,  West  Roxbury 
Eva  Nilsen,  Boston  University  Law  School 
Stephanie  Page,  Public  Counsel  Division 
Martin  Rosenthal,  Public  Counsel  Division 
Charles  Spurlock,  Public  Counsel  Division 
Bernard  Whalen,  Northampton 
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COMMENT  CONTINUED 

There  are  other  reasons  to  change,  however.  The  per- 
assigned-day  compensation  system  provides  a  disincen- 
tive to  lawyers  to  do  the  requisite  work  on  a  case.  Those 
who  conduct  investigations  and  do  legal  research  are 
paid  no  more  than  those  who  do  nothing.  In  a  recent 
survey  conducted  for  the  Committee,  20%  of  the  lawyers 
responding  admitted  they  did  less  than  they  should  on 
a  case  because  of  the  lack  of  compensation.  While  there 
is  no  justification  for  this  violation  of  the  code  of  ethics, 
it  points  out  a  serious  problem  that  must  be  confronted 
if  the  Committee  is  to  provide  high  quality  representa- 
tion for  its  clients. 

Another  result  of  the  low  compensation  is  the 
unwillingness  of  good  lawyers,  and  there  are  many  in 
the  bar  advocate  programs,  to  remain  on  the  panels 
more  than  a  couple  of  years.  While  some  attorneys  are 
willing  to  sacrifice  financially  as  part  of  their  public 
responsibility,  when  the  compensation  fails  to  even 
cover  expenses,  it  becomes  a  larger  problem. 

What  can  be  done  to  rectify  this  situation?  The 
Committee  for  Public  Counsel  Services  has  made  its  first 
priority  for  this  year  a  change  in  the  compensation 
system.  This  legislative  undertaking  will  also  be  one  part 
of  the  Committee's  major  program  initiative  for  this 
year:  improving  the  quality  of  counsel  in  the  district 
court.  The  other  parts  of  this  initiative  are  (1)  to  provide 
training  programs,  and  (2)  to  establish  performance 
standards  for  district  court  criminal  cases.  It  is  the 
Committee's  hope  that  by  demonstrating  that  signifi- 
cant efforts  are  being  made  to  provide  higher  quality 
representation,  then  the  case  for  the  change  in  the 
compensation  system  will  be  stronger.  The  Committee 
will  need  the  cooperation  and  assistance  of  the  bar 
associations,  the  bar  advocate  programs,  and  individual 
attorneys  in  advocating  for,  and  implementing,  these 
changes. 


PUBLIC  DEFENDERS  WHO 
HAVE  BECOME  JUSTICES 

The  next  time  you  appear  before  a  judge  that  seems 
to  be  impossible,  remember,  he  or  she  may  have  been 
in  your  shoes  at  one  time.  Below  is  a  list  of  justices  who 
are  currentlytserving  on  the  bench  who  at  one  time  were 
members  of  either  CPCS,  Mass.  Defenders  Comm., 
Roxbury  Defenders,  or  the  Voluntary  Defenders 
Committee. 


APPEALS  COURT: 

Charlotte  Perretta 
Kent  Smith 

SUPERIOR  COURT: 

Thomas  Dywer 
Robert  W.  Banks 
Charles  Grabau 
Robert  Mulkern 
Guy  Volterra 

DISTRICT  COURTS; 

Neil  Colicchio 
Wendy  Gershengorn 


Robert  Hayes 
Nancy  Gomez 
Roderick  Ireland 
Charles  Johnson 
Robert  Kane 
John  B.  Murphy 
John  Pino 
Peter  Rutherford 
George  Sheehy 
Thomas  F.  Sullivan,  Jr. 
Neil  J.  Walker 
George  White 


TWO  COMMITTEE  MEMBERS 
NAMED  JUDGES 

Two  members  of  the  Committee  for  Public  Counsel 
Services  were  recently  nominated  to  serve  as  judges. 
President  Reagan  has  proposed  Committee  Chairman 
Douglas  Woodlock  for  the  Federal  District  Court  of 
Massachusetts  and  Governor  Dukakis  has  named 
Committee  member  Joseph  Travaline  for  the  position 
of  First  Justice  of  the  Ayer  District  Court. 

Woodlock,  a  member  of  the  Goodwin,  Proctor  and 
Hoar  law  firm  in  Boston,  was  elected  the  first  chairman 
of  the  Committee  for  Public  Counsel  Services  in 
September,  1984,  and  has  continued  in  that  office  until 
the  present  time.  He  previously  served  as  an  Ass't  US 
Attorney  in  Boston  and  as  a  newspaper  reporter  in 
Chicago.  He  is  a  graduate  of  Yale  University  and 
Georgetown  U.  Law  School. 

Travaline,  who  has  his  own  private  practice  out  of 
Burlington,  is  a  well-known  and  highly  respected 
criminal  practitioner  in  both  the  state  and  federal  courts. 
He  was  originally  appointed  as  a  member  of  the 
Massachusetts  Defenders  Committee  in  October,  1978 
and  to  the  Committee  for  Public  Counsel  Services  in 
February  of  1984.  He  was  quickly  confirmed  and  sworn 
in  on  March  27. 

While  Woodlock  must  still  be  confirmed,  he  and 
Travaline  will  be  missed  because  of  their  dedication  to 
the  provision  of  quality  legal  services  to  the  indigent. 


SCHEDULE  OF 
TRAINING  PROGRAMS 


DATE 

TYPE  OF  TRAINING 

LOCATION 

April  19 

District  Court 

Cty  Hall  of 

April  26 

Criminal 

Justice,  Springf. 

May  10 

District  Court 

Worcester  Cty. 

May  17 

Criminal 

Cthse;  Worcester 

May  10 

Post-Conviction/ 

Mass.  Bar  Asscn. 

Appellate 

Boston 

June  7 

District  Court 

Middlesex  Cty. 

June  14 

Criminal 

Cthse., 

Cambridge 

June  21 

Care  and  Protection  Boston  College 

June  28 

Law,  Newton 

Sept.  13 

District  Court 

Suffolk  Cty. 

Sept.  20 

Criminal 

Cthse.,  Boston 

Dec.  6 

District  Court 

Superior  Court, 

Dec.  13 

Criminal 

Taunton 
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COMMENT 

ZEALOUS  ADVOCACY  AND  THE  COURTS 


In  addition  to  its  responsibility  for  the  assignment  of 
counsel  in  criminal  cases,  the  Committee  for  Public 
Counsel  Services  also  assigns  counsel  in  certain  non- 
criminal cases.  Among  the  non-criminal  cases  are  mental 
health  related  matters  and  cases  involving  the  care  and 
protection  and  custody  of  children,  both  issues  of  grow- 
ing concern  to  the  Committee.  In  this  issue  of  the  News- 
letter, we  are  expanding  our  coverage  to  include  infor- 
mation about  these  subjects.  For  example,  in  the  Com- 
ment section,  the  focus  of  the  discussion  on  "zealous 
advocacy"  is  a  result  of  opinions  expressed  in  two  cus- 
tody cases.  For  the  first  time,  the  Casenotes  include  anal- 
ysis of  care  and  protection  cases  and  a  mental  health 
related  case.  The  Schedule  of  Training  Programs  includes 
several  planned  sessions  on  Child  Abuse  and  Neglect. 

In  future  issues  we  hope  to  devote  a  Forum  and  other 
articles  to  these  subject  areas,  as  they  represent  a  grow- 
ing percentage  of  the  caseload  of  the  Committee.  Attor- 
neys who  specialize  in  these  areas  are  encouraged  to 
submit  suggestions  of  subjects  to  be  covered.  Volunteers 
to  write  articles  are  welcome. 


its 


Canon  7  of  the  Canons  of  Ethics  mandates  that  "A 
lawyer  should  represent  a  client  zealously  within  the 
bounds  of  the  law."  Supreme  Judicial  Court  Rule  3:07, 
Canon  7,  DR  7-101  (A)(1),  382  Mass.  698.  While  it  is  not 
unusual  for  judges  in  the  Trial  Court  to  criticize  attorneys 
for  zealous  advocacy  during  the  course  of  a  heated  trial, 
two  recent  decisions  from  the  Appeals  Court  have  given 
support  to  those  who  find  that  vigorous  and  aggressive 
advocacy  on  behalf  of  a  client  somehow  violates  one's 
duty  as  an  officer  of  the  court. 

In  the  first  case,  Petitions  of  Catholic  Charitable 
Bureau  of  the  Archdiocese  of  Boston,  Inc.,  to  Dispense 
with  Consent  to  Adoption,  22  Mass.  App.  Ct.  48,  Justice 
Brown,  in  a  concurring  opinion,  takes  the  attorney  for 
the  father  to  task  for  "play[ing]  a  role  for  which  there 
apparently  seems  to  be  no  legally  tenable  basis"  (at  61). 
He  suggests  that  "particularly  in  custody  and  adoption 
cases,  untempered  advocacy  may  transcend  the  bounds 
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FORUM 

DEFENSE  OF  EYEWITNESS 
IDENTIFICATION  CASES 

I.  INTRODUCTION 

Defending  a  criminal  case  in  which  the  central  issue  is 
the  accuracy  of  an  eyewitness  identification  of  the 
accused  is  not  a  simple  task.  While  in  the  past,  jurors 
have  frequently  been  predisposed  to  credit  the  testi- 
mony of  a  victim/witness  who  insists  that  the  defendant 
is  the  person  who  committed  the  crime,  they  are  increas- 
ingly sensitive  to  the  possibility  of  mistaken  identifica- 
tion. Criminal  defense  attorneys  should  recognize  that 
what  were  formerly  considered  "unwinnable"  cases,  can 
now  be  won  by  aggressive,  determined  advocacy,  but  it 
requires  a  detailed  knowledge  of  constantly  changing 
law  and  complex  tactical  decisions. 

What  follows  is  a  discussion  of  some  of  the  strategy 
issues  likely  to  arise  in  the  course  of  defending  a  criminal 
case  on  the  basis  of  mistaken  identification.  The  empha- 
sis herein  is  on  practice  at  the  district  court  level  (i.e.,  the 
probable  cause  hearing  or  the  bench  trial),  because  the 
decisions  made  here  will  significantly  affect  the  later 
aspects  of  the  case. 

II.  PRE-TRIAL  INVESTIGATION 

A.  First  and  foremost,  early  and  thorough  investigation 
is  essential.  Witnesses  should  be  interviewed  (preferably 
by  a  defense  investigator)  before  their  memories  fade, 
and  more  importantly,  before  they  can  be  "prepared" 
for  trial  by  an  assistanct  district  attorney  or  the  police.  If 
you  wait  until  the  morning  of  the  probable  cause  hearing 
to  talk  to  witnesses,  you  run  the  risk  that  the  witnesses 
will  "compare  notes"  among  themselves  and/or  straight- 
en out  their  stories  by  reference  to  police  reports  (often 
not  seen  by  a  witness  until  the  district  court  hearing). 
Speaking  to  witnesses  promptly  is  particularly  important 
where  they  are  defense  alibi  witnesses.  The  sooner 
counsel  locates  and  interviews  alibi  witnesses,  the  easier 
it  will  be  for  them  at  trial  to  explain  how  it  is  they  recall 
the  events  of  the  day  in  question.  Also,  counsel  will  be 
better  able  to  prepare  the  alibi  witnesses  for  the  inevita- 
ble prosecution  attempt  to  impeach  them  with  their 
failure  to  offer  their  exculpatory  information  to  the 
police  prior  to  trial  (see  Commonwealth  v.  Brown,  11 
Mass.  App.  Ct.  288,  295-297  [1981]). 

B.  Summons  all  witnesses  yourself.  In  many  district 
courts  only  one  of  the  investigating/arresting  police 
officers  is  summonsed  by  the  Commonwealth.  In  order 
to  maximize  discovery,  all  witnesses  connected  to  the 
case  should  be  summoned  to  testify  at  the  probable 
cause  hearing.  While  this  may  infuriate  a  judge  who 
does  not  sympathize  with  the  discovery  theory  of  the  dis- 
trict court  trial,  attorneys  should  stand  their  ground  and 
interrogate  each  witness.  A  motion  to  sequester  is 
appropriate  also,  even  at  the  district  court. 

C.  Summons  police  tapes  of  the  initial  phone  call 
reporting  the  crime.  The  tapes  may  be  a  good  source  of 
inconsistent  statements,  and  unless  summonsed  early, 
they  may  be  reused  or  erased.  Similarly,  if  the  defend- 
ant's appearance  at  the  time  of  arrest  is  important  (and 
helpful)  to  the  defense,  summons  the  video  tape  of  the 
booking  procedure  or  the  booking  photo  of  the  defend- 


ant. Again,  prompt  action  is  required  to  avoid  erasure  of 
the  tape. 

D.  Counsel  should  visit  the  scene  of  the  crime  prior  to 
the  district  court  hearing.  Not  only  will  you  better  under- 
stand how  events  occurred,  but  you  will  inevitably 
understand  what  could  not  have  taken  place.  (For  exam- 
ple, a  solid  wood  front  door  may  have  made  it  impossible 
for  a  police  officer  on  the  street  to  observe  which  apart- 
ment your  client  entered.)  Bring  a  camera  and  photo- 
graph what  you  want  to  preserve. 

E.  If  the  victim  received  medical  treatment,  summons 
the  medical  records  to  court  for  the  probable  cause 
hearing.  Emergency  room  records  almost  always  contain 
a  description  of  who  and  what  the  patient  says  caused 
the  injury.  If  you  are  not  sure  whether,  or  where,  medical 
care  was  provided,  file  a  motion  asking  to  be  provided 
with  this  information. 

F.  A  motion  should  be  filed  asking  for  discovery  of  all 
identification  procedures  employed  in  the  case.  Al- 
though you  obviously  want  to  know  how  it  was  the 
defendant  was  identified,  you  also  should  ask  specifically 
for  discovery  regarding  any  failure  to  identify  your  client 
and  any  identifications  of  other  persons.  The  motion 
should  request  that  you  be  permitted  to  inspect  photo- 
graphs shown  to  the  identification  witness.  Common- 
wealth v.  Dougan,  377  Mass.  303,  316  (1979),  which  rec- 
ognizes that  due  process  requires  "a  certain  basic 
standard  of  fairness"  in  identification  procedures,  also 
states  that  a  defendant  has  a  "right  to  be  informed  of  the 
details  of  any  out-of-court  identification,  even  if  it  were 
not  used  at  trial."  Cite  Dougan  in  your  discovery  motion. 

C.  Although  potentially  embarassing,  in  appropriate 
cases  (i.e.,  sexual  assault),  you  should  find  out  from  your 
client  if  he  has  any  distinctive  anatomical  characteristics 
which  the  victim  has  not  described.  If  so,  thought  should 
be  given  as  to  how  it  can  be  established  that  the  charac- 
teristic existed  at  the  time  of  the  crime. 

H.  If  no  line-up  has  been  conducted  in  the  case,  coun- 
sel should  consider  moving  for  a  court  ordered  line-up 
prior  to  the  probable  cause  hearing  or  bench  trial.  Stra- 
tegic considerations  regarding  line-ups  are  discussed 
below,  but  it  is  here  noted  that  the  decision  to  ask  for  a 
line-up  may  well  be  critical  to  the  defense  of  the  case  and 
must  only  be  made  after  thorough  investigation  and 
discussion  with  the  defendant. 

III.  IN-COURT  IDENTIFICATION  PROCEDURES 
A.  General  Considerations 

Other  than  a  certain  basic  level  of  fairness  required  by 
due  process,  a  defendant  is  not  entitled  to  any  specific 
type  of  identification  process.  Rather,  the  decision 
whether  to  order  a  line-up  (in  court  or  out  of  court),  to 
have  the  defendant  seated  in  the  audience  or  with  coun- 
sel, or  to  allow  the  defendant  to  remain  out  of  sight 
during  the  testimony  of  the  identifying  witness,  is  within 
the  discretion  of  the  judge.  See  Commonwealth  v.  Jones, 
362  Mass.  497,  501  (1972);  Commonwealth  v.  Dougan, 
supra,  377  Mass.  at  317-318.  Nevertheless,  in  pressing  for 
a  particular  procedure,  point  out  that  "when  judicial 
proceedings  are  used  as  a  means  of  identifying  a  particu- 
lar individual,  an  effort  musf  be  made  to  eliminate  any 
unnecessary  suggestiveness."  Commonwealth  v.  Napoli- 
tano,  378  Mass.  599,  608  (1979).  In  seeking  a  particular 
procedure,  counsel  must  advise  the  judge  of  "all  the 
relevant  facts  concerning  the  disputed  identification." 
Commonwealth  v.  Dougan,  supra,  377  Mass.  at  318. 


A  primary  factor  in  deciding  what  type  of  identifica- 
tion procedure  is  desirable  is  how  much  time  has  passed 
since  the  crime  or  since  the  witness'  last  opportunity  to 
observe  the  defendant.  The  longer  the  time  period,  the 
more  likely  it  is  that  the  witness'  memory  will  have  faded. 
In  weighing  this  factor  you  need  to  know  whether  the 
police  or  prosecutor  has  shown  the  witness  the  defend- 
ant's photographs  as  a  "refresher."  (Hopefully,  this 
information  will  be  obtained  through  pre-trial  investiga- 
tion.) 

The  reliability  of  the  prior  identification  of  the  de- 
fendant is  significant.  The  more  suggestive  the  prior  ID 
procedure,  the  greater  the  impact  if  the  witness  now  fails 
to  select  the  defendant  from  a  non-suggestive  line-up.  If 
the  prior  ID  was  photographic,  was  it  a  single  photo  of 
the  defendant  or  was  there  an  array?  How  old  was  the 
photo  of  the  defendant?  A  jury  may  be  willing  to  dis- 
count the  significance  of  a  witness's  failure  to  select  an 
outdated  photo  of  the  defendant.  Will  an  in-court  ID  of 
the  defendant  from  a  line-up  destroy  the  significance  of 
a  prior  failure  to  identify  the  defendant?  If  the  prior  ID 
was  in-person,  was  it  a  one-on-one  show-up,  or  was  it  a 
line-up?  How  fair  was  the  prior  photo  array  or  line-up? 
Was  the  victim-witness  told  that  he  or  she  was  correct 
after  selecting  the  defendant? 

The  strength  of  the  prior  identification  should  be  con- 
sidered. Also,  have  the  witness's  prior  descriptions  been 
consistent  and  have  they  fit  the  defendant? 

How  big  a  score  will  it  be  for  the  defense  if  the  witness 
fails  to  identify  him  or  her  in  court?  If  the  defendant's 
appearance  has  changed  significantly,  will  this  undercut 
a  failure  to  identify?  Conversely,  if  the  defendant's 
appearance  has  changed  and  he/she  is  still  identified,  is 
the  defense  still  viable? 

How  strong  is  the  government's  case?  Is  the  risk  of  an 
identification  of  the  defendant  at  a  non-suggestive  in- 
court  procedure  worth  running?  Will  it  save  an  other- 
wise sinking  Commonwealth's  case?  Can  you  explain  the 
in-court  identification  to  the  jury  as  the  natural  result  of 
prior  suggestive  identification  procedures? 

B.  Alternatives 

If  you  and  your  client  decide  to  go  with  a  line-up,  a 
decision  must  be  made  whether  to  do  it  pre-trial/pre- 
probable  cause  hearing  or  in-court.  A  primary  consider- 
ation is  where  it  is  a  fair  line-up  can  be  put  together  (e.g., 
if  your  client  is  a  6'4",  bearded,  black  man,  Newton 
District  Court  is  not  likely  to  be  a  great  place  for  a  line- 
up). Can  you  rely  on  your  client  to  bring  people  to  court 
who  fit  his  or  the  culprit's  description?  If  you  agree  to  a 
police  station  line-up,  frequently  you  will  end  up  with 
your  client  and  five  guys  who  look  like  cops  (because 
they  are  cops).  If  the  defendant  is  being  held  on  bail,  the 
jail  or  house  of  correction  may  be  a  good  place  for  a 
non-suggestive  line-up.  Your  client  should  be  able  to 
give  you  a  list  of  other  persons  incarcerated  who  resem- 
ble him/her.  Take  the  initiative  and  push  the  jail  person- 
nel involved  to  have  the  people  on  your  list  included. 
Whether  it  is  an  in-court  or  out-of-court  line-up,  con- 
sider doing  a  so-called  "blank"  line-up;  a  line-up  in 
which  your  client  does  not  appear.  If  you  do  not  have  a 
"blank"  line-up,  ask  that  the  witness  be  instructed 
beforehand  that  the  defendant/suspect  is  not  necessar- 
ily in  the  line-up. 

If  a  fair  line-up  does  not  seem  possible,  a  photographic 
array  may  be  an  acceptable  alternative.  The  police  files 


contain  enough  photos  so  that  a  fair  array  can  generally 
be  selected  with  your  help. 

If  a  line-up  or  photo  array  is  not  suitable  or  desirable, 
consider  moving  in  writing  for  a  non-suggestive  identifi- 
cation procedure,  asking  to  have  your  client  seated  in 
the  courtroom  audience.  Obviously  the  composition  of 
the  normal  court  house  population  will  affect  the  desir- 
ability of  this  option.  Also,  some  judges  will  allow  the 
motion  and  then  hold  your  case  until  the  end  of  the  day 
when  no  one  is  around  to  be  in  the  audience.  If  this  hap- 
pens, withdraw  your  request,  or  at  least  make  a  record 
(i.e.,  that  your  client  was  the  only  black  male  in  the 
audience,  etc.). 

If  there  have  been  no  prior  fair  identifications,  but  you 
feel  that  the  witness  can  identify  your  client  in  a  line-up 
or  in  the  audience,  have  your  client  sit  at  counsel  table 
with  you.  Make  a  record  which  can  later  be  used  to  show 
that  the  in-court  identification  was  just  one  more  unfair 
procedure. 

The  last  alternative  is  to  have  your  client  remain  out  of 
sight  until  after  the  identifying  witness  has  testified  and 
has  been  cross-examined.  The  defendant  is  then  brought 
before  the  witness,  and  not  surprisingly,  the  witness  usu- 
ally makes  an  identification.  The  benefit  to  this  proce- 
dure is  you  get  the  opportunity  to  ask  a  multitude  of 
specific  questions  about  the  culprit's  appearance,  and 
the  witness  must  answer  without  first  resorting  to  a  quick 
glance  at  the  defendant.  Also,  on  occasion,  the  witness 
does  not  identify  the  defendant  when  he/she  is  brought 
before  the  witness. 

C.  Counsel's  Role  At  A  Line-up 

Defense  counsel  is  entitled  to  be  present  at  any  post- 
indictment  line-up.  See  Moore  v.  Illinois,  434  U.S.  220, 
224-227  (1977).  Counsel's  role  is  to  "ensure  that  the 
procedure  does  not  suggest  who  the  prosecutor  believes 
committed  the  crime."  Commonwealth  v.  Charles,  397 
Mass.  1,  5  (1986).  The  appellate  courts  have  not  provided 
much  practical  guidance  as  to  how  counsel  can  "ensure" 
fairness.  Nevertheless,  at  a  minimum,  counsel  must  note 
any  objections  to  the  line-up  at  the  time.  Otherwise,  a 
motion  to  suppress  subsequently  filed  may  be  denied  on 
the  basis  that  the  defendant  has  waived  his/her  objec- 
tions. 

The  client  must  be  prepared  as  to  how  to  act  during  a 
line-up.  Some  misguided  defendants  try  to  "stare  down" 
the  witness.  This  only  results  in  the  witness  waiting  to 
make  an  identification  until  after  leaving  the  room. 
Defense  counsel  should  discuss  the  issue  of  body  lan- 
guage with  the  client.  Also,  some  thought  should  be 
given  to  how  the  defendant  will  be  dressed  (i.e.,  avoid 
dark  clothes  and  clothes  which  fit  the  description  of  the 
culprit's  clothing). 

Defense  counsel  should  also  become  involved  in  for- 
mulating the  line-up  procedure.  What  will  the  witness 
be  told  before  the  line-up;  when  and  what  will  the  wit- 
ness be  asked  after  viewing  the  line-up;  will  follow-up 
questions  be  allowed;  and  what  will  the  witness  be  told 
as  far  as  the  results  of  the  line-up?  Preferably,  defense 
counsel  should  be  present  at  any  post-line-up  interview. 
But  see  Commonwea/fh  v.  Charles,  supra,  397  Mass.  at  6 
("cases  holding  that  defense  counsel  does  not  have  a 
right  to  be  present  at  a  post-line-up  interview  would 
appear  to  represent  the  better  reasoned  view,  [but]  it  is 
unnecessary  for  us  to  decide  the  issue").  A  record  should 
be  made  of  the  line-up.  Video  tape  is  probably  best,  but 
still  photography  can  also  be  used. 
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IV.  ALIBI  DEFENSE 

A.  General  Considerations 

Serious  thought  should  go  into  deciding  whether  or 
not  to  present  alibi  testimony  at  the  district  court  level. 
There  is  little  to  gain  by  doing  so  because  a  judge  will 
tend  not  to  believe  alibi  witnesses  or,  if  in  a  probable 
cause  hearing,  need  not  decide  on  credibility  at  all. 
Furthermore,  the  witness  becomes  subject  to  impeach- 
ment for  inconsistencies  at  a  later  trial.  Keep  in  mind 
that  the  "notice  of  alibi,"  discussed  at  "C."  below,  does 
not  apply  to  a  proceeding  at  which  the  alibi  is  not 
presented.  Thus  by  saving  your  alibi  "defense"  for  the 
Superior  Court,  you  spare  your  witnesses  pressure  from 
the  police  in  the  interim.  At  the  jury  level,  once  alibi 
evidence  is  offered,  the  jury  tends  to  focus  on  deciding 
whom  it  believes.  This  is  even  more  the  case  when  the 
defendant  testifies  in  his/her  own  defense.  Therefore, 
the  quality  of  alibi  evidence  must  be  carefully  assessed. 

Alibi  witnesses  tend  to  be  friends  and  family  of  the 
defendant.  Although  this  is  understandable  (one  gener- 
ally does  not  spend  much  time  with  strangers),  it  will 
surely  be  a  basis  for  the  prosecution  to  attack  the  credi- 
bility of  such  witnesses  on  the  basis  of  bias.  Counsel  must 
prepare  alibi  witnesses  for  that  type  of  cross-examina- 
tion. Also,  the  quality  of  the  alibi  defense  is  not  necessar- 
ily measured  by  the  quantity  of  witnesses.  Better  to  have 
one  solid  witness,  than  four  or  five  who  contradict  each 
other  or  are  impeached  by  prior  convictions  and  their 
close  relationships  to  the  defendant.  Further,  if  the  alibi, 
even  if  believed,  does  not  preclude  the  defendant's 
guilt,  it  may  not  be  worth  presenting  —  again,  much 
depends  on  the  quality  of  the  witnesses.  If  you  have 
personable  and  likeable  witnesses,  it  may  be  worth  call- 
ing them  to  testify  even  if  the  alibi  is  less  than  ironclad. 
But  remember,  alibi  witnesses  are  much  more  effective 
with  a  jury  than  with  a  judge. 

B.  Preparation  of  Alibi  Witnesses 

Counsel  must  locate  alibi  witnesses  early  and  establish 
how  it  is  that  the  witnesses  are  able  to  recall  the  particu- 
lar day  and  time  in  question.  Witnesses  should  also  be 
prepared  to  handle  the  inevitable  prosecutorial  cross- 
examination  as  to  whether  they  can  remember  events 
on  other  dates  randomly  selected  by  the  prosecutor.  In 
addition,  counsel  should  prepare  alibi  witnesses  for  the 
prosecutor's  attack  on  their  failure  to  report  their  excul- 
patory information  to  the  police.  Under  Common- 
wealth v.  Brown,  11  Mass.  App.  Ct.  288,  296-297  (1981), 
such  cross-examination  is  only  permissible  if  the 
prosecutor  can  first  establish  as  a  foundation  that  the 
witness:  (1)  knew  of  the  pending  charges  in  sufficient 
detail  to  realize  he/she  possessed  exculpatory  informa- 
tion; (2)  had  reason  to  make  the  information  available; 
(3)  was  familiar  with  the  means  of  reporting  it  to  the 
proper  authorities,  and  (4)  the  defendant  or  his  lawyer, 
or  both,  did  not  ask  the  witness  to  refrain  from  doing 
so.  See  also  Commonwea/fh  v.  Egerton,  396  Mass.  499, 
506-508  (1986);  Commonwealth  v.  Rivers,  21  Mass.  App. 
Ct.  645  (1986).  Any  attempt  by  the  prosecution  to 
establish  the  requisite  foundation  under  Brown  should 
occur  outside  the  presence  of  the  jury. 

C.  Notice  of  Alibi 

Failure  to  comply  with  reciprocal  discovery  obliga- 
tions, including  giving  notice  of  the  defendant's  intent  to 
rely  on  an  alibi  defense,  may  result  in  the  exclusion  of 


alibi  evidence.  See  Commonwealth  v.  Edgerly,  372  Mass. 
337,  343-345  (1977);  Commonwea/fh  v.  Chappee,  397 
Mass.  508,  517-518  (1986);  Mass.  R.  Crim.  P.  14. 
D.  Jury  Instructions 

Trial  judges  should  not  instruct  that  the  defendant 
relies  on  an  alibi  "defense."  Commonwealth  v.  McLeod, 
367  Mass.  500,  502  (1975)  ("It  is  .  .  .  unwise  to  refer  to  alibi 
as  a  'defense' ").  In  addition,  instructions  characterizing 
alibi  evidence  as  "easily  contrived"  or  requiring  "rigid 
scrutiny"  should  not  be  given.  Id.  If  a  judge  insists  on 
giving  such  an  instruction,  the  jury  should  also  be  told 
that  an  alibi  may  be  the  last  or  "only  refuge  of  the 
innocent."  Id.  See  also  Commonwealth  v.  Bowden,  379 
Mass.  472,  480-482  (1980).  An  approved  alibi  instruction  is 
set  out  in  a  footnote  to  the  McLeod  case.  See  McLeod, 
supra,  367  Mass.  at  502  n.1. 

In  a  case  where  alibi  evidence  is  presented  but  the 
defendant  does  not  testify,  careful  thought  should  be 
given  to  whether  an  instruction  should  be  sought  on  the 
defendant's  decision  not  to  testify.  If  the  defendant 
requests,  no  instruction  will  be  given  on  this  subject. 
Commonwealth  v.  Buiel,  391  Mass.  744,  746  (1984).  If  an 
instruction  is  requested,  it  should  not  be  phrased  in 
terms  of  the  defendant's  "right  not  to  incriminate  him- 
self." Commonwealth  v.  Charles,  supra,  397  Mass.  at  9. 
The  Supreme  Judicial  Court  suggests  that  reference  to 
"self-incrimination"  be  avoided  and  the  phrase  "the 
right  to  remain  silent"  be  used.  Id.  Consider  whether  the 
defendant  might  be  better  served  by  an  instruction 
which  emphasizes  the  presumption  of  innocence  and 
the  burden  of  proof  and  cautions  the  jury  against  draw- 
ing any  inference  from  the  "fact"  that  the  defendant  did 
not  testify. 

Where  the  defendant  does  not  testify  but  other  alibi 
evidence  is  offered,  counsel  may  argue  that  the  jury  has 
heard  the  defendant  through  this  evidence.  But  see 
Lovett  v.  Commonwealth,  393  Mass.  444,  449  n.6  (1984) 
(discussion  of  ethical  rules  bearing  on  proper  scope  of 
argument  concerning  defendant's  decision  not  to  testify). 

V.  IDENTIFICATION  INSTRUCTIONS 

The  Supreme  Judicial  Court  sets  forth  a  model  instruc- 
tion "appropriate  to  cases  in  which  identification  is  in 
issue"  in  Commonwealth  v.  Rodriguez,  378  Mass.  296, 
310-311  (1979).  Because  the  model  instruction  in  Rodri- 
guez does  not  directly  address  the  possibility  of  an  hon- 
est but  mistaken  identification,  a  trial  judge  must  give 
such  an  instruction  "when  the  facts  permit  it  and  when 
the  defendant  requests  it."  Commonwealth  v.  Pressley, 
390  Mass.  617,  620  (1983).  In  Commonwealth  v.  Fitzpat- 
rick,  18  Mass.  App.  Ct.  106  (1984),  the  Appeals  Court  says 
(at  111)  that  it  would  be  appropriate  for  trial  judges  to 
modify  the  language  of  the  Rodriguez  instruction  which 
refers  to  "the  next  opportunity  of  the  witness  to  see  the 
defendant,  as  a  factor  bearing  on  the  reliability  of  the 
identification."  Rodriguez,  supra,  378  Mass.  at  311.  The 
Fitzpatrick  court  suggests  the  following  modification: 

You  may  also  consider  the  length  of  time  that 
lapsed  between  the  occurrence  of  the  crime  and 
the  opportunity  of  the  witness,  some  time  after 
the  occurrence  of  the  crime,  to  see  and  identify 
the  defendant  as  the  offender,  as  a  factor  bear- 
ing on  reliability  of  the  identification. 

Id.  at  111  n.8. 
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Finally,  defense  counsel  should  consider  the  possibil- 
ity of  an  instruction  as  to  the  reliability  of  a  cross-racial 
identification.  In  Commonwealth  v.  Charles,  397  Mass.  1 
(1986),  the  Court  affirms  a  conviction  where  the  trial 
judge  failed  to  give  a  requested  instruction  on  the  sub- 
ject. Id.  at  8.  The  Court  notes  that  "it  was  not  established 
that  particular  problems  arise  when  the  witness  and  the 
defendant  are  of  different  races."  Id.  Defense  counsel 
may  be  able  to  lay  a  foundation  for  an  instruction  by 
requesting  a  voir  dire  at  which  expert  testimony  on  the 
subject  can  be  offered.  But  see  Commonwealth  v.  Mid- 
dleton,  6  Mass.  App.  Ct.  902  (1978);  Commonwealth  v. 
Francis,  390  Mass.  89,  101  (1983)  (judge  is  required  to 
instruct  as  to  factors  that  bear  on  reliability  of  eyewitness 
identification,  but  it  is  within  his/her  discretion  whether 
to  admit  expert  testimony  on  subject).  See  the  discussion 
of  Charles  in  the  Casenofes  for  more  detailed  considera- 
tion of  this  issue. 

VI.  CONCLUSION 

Defense  counsel  who  undertakes  the  representation  of 
an  accused  in  a  case  which  turns  on  the  accuracy  of  an 
eyewitness  identification  can  make  a  difference.  Early 
and  thorough  investigation  will  enable  counsel  to  make 
intelligent  decisions  regarding  identification  procedures 
to  be  employed  before  and  in  court.  Particularized  jury 
instructions,  coupled  with  increased  public  attention, 
now  more  fairly  focus  jury  consideration  on  the  frailties 
of  eyewitness  identification  testimony.  While  identifica- 
tion cases  continue  to  be  difficult,  defense  counsel  can 
now  more  than  ever  realistically  expect  that  aggressive, 
determined  advocacy  will  yield  positive  results.  The 
decisions  made  at  the  district  court  level  are  crucial  to 
the  outcome  of  these  cases. 

Andrew  Silverman 

Appeais  Unit 

COMMENT  CONTINUED 
of  proper  professional  conduct"  (at  60).  The  majority 
(Justices  Perretta  and  Kaplan)  answer  Justice  Brown 
clearly  that  counsel  was  acting  responsibly:  ".  .  .  it  is 
because  of  (rather  than  in  spite  of)  counsel's  efforts  that 
our  unanimous  result  is  based  upon  a  full  exploration  of 
all  the  facts  pertinent  to  the  issues  raised  in  the  petitions" 
(n.6  at  56). 

The  second  case  is  a  more  subtle  but  no  less  serious 
criticism  of  zealous  advocacy.  In  this  case,  Petition  of  the 
Department  of  Social  Services  to  Dispense  with  Consent 
to  Adoption,  22  Mass.  App.  Ct.  62,  Justice  Grant  writes  in 
a  footnote  that:  "The  appeal  is  not  unusual  in  the  sense 
that  appointed  counsel  for  the  appellant  and  the  amici 
have  dissipated  their  efforts  by  attempting  to  put  the 
department  on  trial  .  .  ."  (n.2  at  65). 

The  Committee  for  Public  Counsel  Services  has  taken 
a  clear  position  on  this  issue.  There  is  no  compromise 
with  zealous  advocacy.  In  its  Performance  Standards 
Governing  Representation  of  Children  and  Parents  in 
State  Intervention  and  Parental  Rights  Termination  Cases 
which  it  adopted  on  April  3,  1986,  the  first  standard 
begins:  "The  role  of  counsel  in  these  cases  is  to  be  an 
advocate  for  the  child  [client]";  and  again  in  Standard 
#12  the  Committee  states  "the  attorney  should  act  as  a 
zealous  advocate  for  the  client."  In  its  contracts  with  the 


Bar  Advocate  programs,  the  Committee,  in  Article  I, 
articulates  that  it  "delegates  to  the  Bar  Advocate  respon- 
sibility for  assuring  that  zealous  advocacy  and  competent 
representation  are  provided  by  attorneys." 

While  counsel  has  the  professional  responsibility  not 
to  advance  groundless  contentions  (see  Supreme  Judi- 
cial Court  Rule  3:07,  DR  2-109(A)(2),  382  Mass.  785),  it  is 
the  attorney's  judgement,  not  the  court's  as  to  what 
arguments  can  legitimately  be  presented  in  a  case.  See 
Commonwealth  v.  Moffett,  383  Mass.  201  (1981);  Com- 
monwealth  v.  Rahilly,  388  Mass.  1005  (1983).  Rather  than 
criticize  the  attorney  for  his/her  advocacy,  the  courts 
would  be  better  served  by  deciding  the  issues  on  the 
merits  of  the  arguments  presented. 

We  share  the  fear  expressed  by  Justices  Perretta  and 
Kaplan  that  the  ".  .  .  intimation  that  counsel  may  have 
come  close  to,  or  gone  over,  the  line,  could  give  unneces- 
sary cause  for  hesitancy  on  the  part  of  attorneys  in 
accepting  appointments"  (Petitions  of  Catholic  Charita- 
ble Bureau,  supra,  n.6,  at  57.) 

It  is  the  goal  of  the  Committee  to  instill  in  attorneys 
accepting  its  assignments  a  commitment  to  "zealous 
advocacy."  The  Committee  will  support  any  attorney 
subjected  to  critidsm  for  meeting  its  clearly  defined 
standards.  To  Justice  Brown's  question:  "Must  attorneys 
always  assume  an  advocacy  posture  .  .  .?"  {Petitions  of 
Catholic  Charitable  Bureau,  supra,  at  60),  we  answer  a 
clear  and  resounding  "Yes." 


NEW  COMMITTEE  OFFICERS 
AND  MEMBERS  NAMED 

At  its  May  meeting  the  Committee  for  Public  Coun- 
sel Services  elected  new  officers  for  the  coming  year. 
The  new  chairman  is  William  Bernstein  of  Worcester, 
the  former  president  of  the  Massachusetts  Bar  Associ- 
ation. He  will  replace  Douglas  Woodlock,  who  has 
recently  been  named  a  federal  judge  in  Massachusetts. 
The  new  vice  chairman  is  Mary  Ann  Driscoll  of  Boston, 
and  the  new  Committee  secretary  is  Walter  Prince, 
also  of  Boston. 

The  Supreme  Judicial  Court  also  filled  three  vacan- 
cies on  the  Committee  when  it  named  attorneys 
Margaret  Burnham,  Geraldine  Hines,  and  Philip  Mur- 
ray to  the  Committee.  Ms.  Burnham  is  a  former  associ- 
ate justice  of  the  Boston  Municipal  Court  and  was  the 
national  director  of  the  National  Conference  of  Black 
Lawyers  from  1983  to  1985.  She  is  currently  a  fellow  at 
the  Bunting  Institute,  Radcliffe  College,  Harvard  Uni- 
versity. Ms.  Hines,  a  former  director  of  the  Roxbury 
Defenders  Committee,  is  now  in  private  practice  in 
Boston.  She  also  is  currently  teaching  a  criminal  ad- 
vocacy course  at  Northeastern  University  School  of 
Law.  Mr.  Murray,  a  former  assistant  district  attorney 
and  court  management  specialist,  is  also  in  private 
practice  in  Boston. 
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CASENOTES 

CRIMINAL  CASES 

A.  CROSS-RACIAL  IDENTIFICATIONS:  A  CALL  FOR 
ACTION 

In  C.  v.  Charles,  397  Mass.  1,  8  (1986),  the  Supreme 
judicial  Court  upholds  a  trial  judge's  refusal  to  instruct 
the  jury  concerning  the  difficulties  with  cross-racial 
identifications.  The  Court's  rationale  is  that  "it  was  not 
established  that  particular  problems  arise  when  the  wit- 
ness and  the  defendant  are  of  different  races." 

Well,  numerous  studies  establish  that  cross-racial 
identifications  do  create  "particular  problems"  —  such 
asa  greater  likelihood  of  misidentification!  It  is  high  time 
for  the  defense  bar  to  press  for  both  expert  testimony 
and  specific  jury  instructions  in  these  cross-racial  ID 
cases,  which  are  as  frequent  as  they  are  troubling. 

(1)  Instructions:  It  is  possible  to  build  a  basis  for  an 
instruction  without  an  expert.  For  example,  read  and  cite 
Johnson,  Cross-Racial  Identification  Errors  in  Criminal 
Cases,  69  Cornell  L.  Rev.  934  (1984),  which  cites  ten  stud- 
ies documenting  "substantial"  impairment  in  white  wit- 
nesses' ability  to  recognize  black  faces.  (Id.  at  938-939 
n.18).  This  article  was  one  of  the  bases  for  the  landmark 
decision  by  the  California  Supreme  Court  allowing 
expert  ID  testimony  in  People  v.  McDonald,  37  Cal.  3d 
351  (1984).  Note  especially  its  discussion  of  this  issue  at 
362,  364-365,  367-368. 

It  is  important  to  note  that  Charles  does  not  close  the 
door  to  cross-racial  ID  instructions;  not  only  is  the  door 
left  open  (i.e.,  the  trial  judge  has  discretion  to  give  the 
instruction),  but  a  road  map  is  provided  (i.e.,  establish 
that  a  cross-racial  ID  is  less  likely  to  be  accurate). 

(2)  Expert  Testimony:  C.  v.  Francis,  390  Mass.  89  (1983), 
which  upheld  a  trial  judge's  discretionary  exclusion  of 
expert  testimony  on  non-racial  ID  issues,  does  not  close 
the  door  to  expert  ID  testimony.  First,  it  is  clear  from 
Francis  itself  that  a  judge  has  discretion  to  admit  such 
testimony.  Second,  the  reluctance  illustrated  by  Francis 
as  to  the  probative  value  of  such  testimony  is  persua- 
sively rebutted  by  the  careful  reasoning  and 
documentation  of  McDonald  and  State  v.  Chappie,  135 
Ariz.  281  (1983).  Third,  expert  testimony  in  the  cross- 
racial  area  may  be  needed  to  build  the  evidentiary 
foundation  which  was  lacking  in  Charles. 

Anyone  interested  in  pursuing  this  issue  may  consult 
a  volume  of  materials  entitled  "Expert  Eyewitness  Testi- 
mony" in  the  library  of  any  local  CPCS  Public  Counsel 
office. 

B.  IMPEACHING  DEFENDANT  BY  PRIOR  CONVICTIONS 

In  recent  years,  C.  v.  Maguire,  392  Mass.  466  (1984),  and 

C.  v.  Guilfoyle,  396  Mass.  1003  (1985),  have  established  a 
careful  standard  of  review  concerning  impeachment  of 
defendants  by  prior  convictions,  particularly  for  offenses 
similar  to  those  being  tried.  It  is  today  the  norm  for  trial 
judges  to  exclude  prior  similar  convictions  as  impeach- 
ment evidence  at  criminal  trials. 

It  is  now  apparent  that  the  process  by  which  admissible 
convictions  are  introduced  will  be  subjected  to  similarly 
close  scrutiny.  In  C.  v.  Ford,  397  Mass.  298  (1986),  defend- 
ant's convictions  are  reversed  because  extraneous  pre- 
judicial information  (defaults,  warrants,  arrests,  proba- 


tion violations)  reached  the  jury  as  exhibits  accompany- 
ing the  records  of  conviction.  The  judge  should  either 
have  removed  the  extraneous  material,  or  "denied  the 
Commonwealth's  request  to  mark  the  records  as  exhib- 
its" (300).  The  only  permissible  testimony  is  that  neces- 
sary to  establish  "the  identity  of  the  witness  with  the 
person  named  in  the  record  of  conviction"  (301).  The 
reasoning  of  Ford  supports  an  argument  against  allowing 
records  of  conviction  to  be  introduced  as  exhibits  in  any 
case.  The  potential  for  overemphasis  and  unfair  preju- 
dice is  obvious,  and  the  need  for  introduction  nonexist- 
ent. After  your  Maguire  argument  for  exclusion  has 
been  rejected  and  your  objection  noted,  always  object 
under  Ford  to  prosecutorial  efforts  to  introduce  the  con- 
victions as  exhibits. 

In  C.  v.  Young,  22  Mass.  App.  Ct.  237  (1986),  the 
defendant  in  a  rape  trial  was  impeached  by  the  record  of 
a  Superior  Court  disposition  on  a  robbery  indictment  to 
which  he  had  offered  to  plead  guilty,  but  which  had 
resulted  instead  in  a  DYS  commitment  under  c.119,  §83. 
Since  this  disposition  was  "in  lieu  of  a  judgment  of  con- 
viction and  sentence(s)"  it  cannot  constitute  a  "convic- 
tion" for  impeachment  purposes  under  c.233,  §21. 

Ironically,  the  prosecutor  in  Young  had  available  an 
adult  conviction  for  assault  with  intent  to  rape,  but  "con- 
ceded that  impeachment  by  [it]  would  probably  create 
reversible  error  because  of  its  similarity  to  the  aggra- 
vated rape  charge  being  tried"  (238  n.2).  There  could  be 
no  more  telling  description  of  the  extent  to  which  the 
law  has  progressed  on  this  issue  in  recent  years.  See  C.  v. 
DiMarzo,  364  Mass.  669,  678-683  (Hennessey,  J.,  concur- 
ring) (1974). 

This  progression  is  wryly  described  as  "rather  pro- 
tracted development"  by  Justice  Kaplan  in  a  recent  and 
important  Appeals  Court  opinion,  C.  v.  Ruiz,  22  Mass. 
App.  Ct.  297  (1986).  Ruiz  reverses  a  robbery  conviction 
because  the  judge  failed  to  exercise  his  discretion  to 
weigh  the  danger  of  unfair  prejudice  against  the  proba- 
tive value  of  the  evidence  (convictions  for  masked 
armed  robbery,  armed  assault  with  intent  to  rob,  and  two 
firearms  violations)  for  purposes  of  impeachment.  While 
the  Court  holds  that  defense  counsel's  failure  to  file  a 
motion  in  limine  to  exclude  the  priors  did  not  free  the 
judge  from  the  necessity  of  weighing  prejudice  against 
proper  impeachment  value,  please  bear  in  mind  that  the 
in  limine  motion  should  be  utilized  to  (a)  keep  the  dam- 
aging question  from  being  asked  in  front  of  the  jury,  and 
(b)  give  yourself  an  opportunity  for  comprehensive 
argument,  and  the  judge  a  chance  for  proper  reflection 
outside  the  hurly-burly  of  the  trial. 

The  true  significance  of  Ruiz,  however,  rests  on  its 
clear  and  intelligent  expression  (at  302-305)  of  the  prin- 
ciples upon  which  a  judge  should  exercise  his  or  her 
discretion: 

The  law.  .  .accepts  that  there  is  a  diminishing 
scale  of  probative  value,  on  the  issue  of  credibil- 
ity, from  deliberated  perjury  to  impulsive  assault. 
So  also  the  law  accepts  that  prejudice  mounts  as 
the  prior  crime  resembles  more  and  more  the 
offense  being  tried.  The  case  for  admission  is 
strong  when  probative  value  is  high  and  prejudi- 
cial effect  low;  weak,  when  the  contrary  is  true 
(at  303). 
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On  these  considerations,  the  firearm  convictions  "hardly 
go  at  all  to  probativeness"  (303  n.8).  The  robbery-related 
convictions,  showing  disregard  for  others  but  not  decep- 
tion or  stealth,  lie  somewhere  toward  the  middle  of  the 
"probative  value"  scale.  They  are  of  course  disturbingly 
similar  to  the  charge  which  was  being  tried.  How  would 
the  Appeals  Court  judges  have  ruled  in  such  circum- 
stances? Read  the  opinion  to  its  end! 

A  second  innovation  of  Ruiz  is  the  suggestion  that  a 
trial  judge  weighing  a  high  probative  value/high  preju- 
dice situation  "may  attempt  expedients  to  soften  preju- 
dice" (304).  Dissimilar  offenses  may  be  used,  if  available, 
instead  of  similar  ones.  A  remote  similar  conviction  may 
be  excluded  if  the  defendant  has  recently  been  law- 
abiding;  the  prosecution  may  have  other  means  of  chal- 
lenging credibility.  In  a  recent  murder  trial,  the  judge 
excluded  all  prior  assault  and  weapons  convictions,  and 
essentially  redacted  convictions  for  masked  armed  rob- 
bery (by  editing  out  the  "masked"  and  "armed"  ele- 
ments) and  receiving  a  stolen  firearm  (by  eliminating  the 
identity  of  the  stolen  property).  Pursue  such  creative 
alternatives  as  a  last  resort. 

A  final  case  in  this  area,  C.  v.  Gonzalez,  22  Mass.  App. 
Ct.  274  (1986),  raises  a  doubt  whether  Maguire  review  of 
a  judge's  discretionary  decision  is  available  at  all  to  a 
defendant  who  does  not  testify.  (Review  is  not  available 
in  the  federal  system.  Luce  v.  United  States,  105  S.  Ct.  460 
[1984]).  If  review  is  available,  it  is  not  enough  to  tell  the 
judge  that  your  client  would  proclaim  his  innocence. 
Rather,  the  "record  must  include  descriptions  of  the 
nature  of  the  evidence  the  parties  intend  to  present"  and 
any  other  information  which  would  affect  the  factors  to 
be  weighed  (280). 

An  application  for  further  appellate  review  by  the 
Supreme  Judicial  Court  is  pending  as  we  go  to  press. 

C.  THE  "RAPE  COUNSELLOR  PRIVILEGE"  EXAMINED:  A 
CATCH-22  FOR  SEXUAL  ASSAULT  DEFENDANTS 

C.  v.  Two  Juveniles,  397  Mass.  261  (1986),  upholds  the 
facial  constitutionality  of  C.L.  c.  233  §20J,  the  "sexual 
assault  counsellor"  privilege,  while  recognizing  that  "in 
certain  circumstances"  its  absolute  ban  against  disclo- 
sure "must  yield  at  trial  to  the  constitutional  right  of  a 
criminal  defendant  to  have  access  to  privileged  com- 
munications" (266).  It  is  the  Court's  dicta  as  to  what 
might  constitute  such  "circumstances"  which  is  most 
troubling.  By  placing  the  burden  on  the  defendant  to 
"demonstrate  that  the  protected  information  is  likely  to 
be  useful  to  his  defense"  (269)  before  permitting  even  an 
in-camera  examination  by  the  judge,  the  Court  unwisely 
erects  a  substantial  if  not  insuperable  barrier  to  adequate 
discovery  of  critically  important  evidence  by  a  certain 
sub-class  of  criminal  defendants. 

Any  defense  attorney  confronting  the  exercise  of  this 
privilege  would  do  well  to  carefully  read  and  consider 
the  thorough  and  creative  analysis  prepared  by  Andrew 
Silverman,  the  appellate  defense  counsel  in  Two  Juve- 
niles, for  the  May,  1986,  CPCS  annual  conference.  It  is 
entitled  C.L.  c.  233,  §20):  The  Sexual  Assault  Victim/Rape 
Crisis  Center  Counsellor  Privilege.  It  is  available  on 
request  from  Mr.  Silverman  or  your  nearest  CPCS  Public 
Counsel  offfice.  Attorneys  should  also  be  aware  of  the 
recent  decision  by  the  Connecticut  Supreme  Court  in  In 
re  Robert  H.,  39  Crim.  Law  Reporter  2192  (June  11, 1986). 


D.  DISCRIMINATORY  ENFORCEMENT  OF  PROSTITU- 
TION AND  COMMON  NICHTWALKER  STATUTES 

A  Brockton  Police  Department  policy  of  arresting 
female  prostitutes  but  not  their  male  customers  leads  to 
dismissal  of  prostitution  and  common  nightwalker 
charges  in  C.  v.  An  Unnamed  Defendant,  22  Mass.  App. 
Ct.  230  (1986).  Through  defense  affidavits,  police  de- 
partment computer  records,  and  police  officer  testi- 
mony, the  defendant  was  able  to  meet  her  three-part 
burden  of  showing  (1)  that  a  broader  class  of  persons 
than  those  prosecuted  had  violated  the  law;  (2)  that  the 
failure  to  prosecute  was  consistent  or  deliberate;  (3)  that 
the  decision  not  to  prosecute  was  based  on  an  imper- 
missible classification  such  as  race,  religion,  or  sex.  She 
thus  raised  "a  reasonable  inference  of  selective  prosecu- 
tion" (235)  which,  since  it  was  not  rebutted  by  the  Com- 
monwealth, warranted  dismissal  of  the  complaints. 

E.  SPECIFIC  RECENT  ACTS  OF  VIOLENCE  BY  DECEASED 
MAY  BE  ADMISSIBLE  AT  HOMICIDE  TRIAL 

In  C.  v.  Pontes,  396  Mass.  733  (1986),  the  SJC  announces 
a  new  rule  "that  a  defendant  in  a  homicide  case  may 
introduce  evidence  of  recent,  specific  instances  of  the 
victim's  violent  conduct,  know  to  the  defendant  at  the 
time  of  the  homicide,  to  support  his  assertion  that  he 
acted  justifiably  in  reasonable  apprehension  of  bodily 
harm"  (735-736).  What  qualifies  as  "recent"?  At  one 
post-Fonres  trial,  a  respected  judge  was  willing  to  admit 
ten-year-old  conduct,  on  the  ground  that  the  defendant 
had  been  incarcerated  for  most  of  the  intervening 
period  and  had  not  had  more  recent  contact  with  the 
deceased. 

The  holding  of  Pontes  is  limited  to  homicide  cases.  Its 
reasoning,  however,  applies  equally  well  to  any  case 
where  self-defense  and  reasonable  apprehension  of 
bodily  harm  are  at  issue.  Logically,  the  evidentiary  rule 
should  be  the  same  where  the  wound  inflicted  by  the 
defendant  happens  not  to  be  fatal. 

F.  INFERENCES  FROM  FAILURE  TO  CALL  WITNESSES 

In  C.  v.  Cobb,  397  Mass.  105  (1986),  a  liquor  store 
employee,  one  McCarty,  identified  Cobb  as  the  person 
who  robbed  the  store  on  separate  dates  two  weeks  apart. 
On  each  occasion,  a  coworker  was  present:  one  Kimball 
the  first  time,  one  Morris  the  next.  Neither  was  called  at 
trial.  In  his  closing,  defense  counsel  argued  that  their 
absence  undermined  the  prosecution's  case.  The  pros- 
ecutor argued  that  they  were  "available  to  everybody." 
The  judge  erred  by  telling  the  jury  that  if  a  witness  is 
equally  available,  and  the  defendant  fails  to  call  him, 
then  an  inference  may  be  drawn  that  his  testimony 
would  have  been  unfavorable  to  the  defendant.  This  is 
error  so  egregious  that  the  convictions  are  reversed 
notwithstanding  trial  counsel's  failure  to  object.  It  is  crit- 
ical that: 

(1)  there  was  no  evidence  that  the  coworkers  were 
available  to  the  defendant; 

(2)  it  was  in  fact  more  likely  that  they  would  have  been 
available  to  the  prosecution. 

In  a  situation  like  this,  competent  defense  counsel 
should  file  a  written  request  for  an  instruction  that,  if  the 
coworkers  were  more  likely  available  to  the  prosecution 
than  to  the  defense,  the  jury  could  draw  an  inference 
that  their  testimony  would  have  been  unfavorable  fo  the 
prosecution. 
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C.  PSYCHOLOGIST  MAY  RENDER  OPINION  ON  CRIM- 
INAL RESPONSIBILITY 

This  is  the  teaching  of  C.  v.  Monico,  396  Mass.  793, 
803-806  (1986),  which  reverses  murder  convictions  based 
on  the  judge's  refusal  to  instruct  the  jury  as  to  insanity. 
Several  points  are  worth  highlighting: 

(1)  a  lay  witness  may  not  give  an  opinion  as  to  criminal 
responsibility,  but  may  testify  to  facts  observed; 

(2)  a  general  practitioner  (M.D.)  "may  testify  as  to  his 
observations,  his  diagnosis  and  prescribed  treatment  of 
the  defendant's  medical  condition,  but  he  may  not 
render  an  opinion  on  the  issue  of  criminal  responsibility 
if  he  is  not  specially  qualified  in  the  treatment  of  mental 
diseases"  [these  two  points  were  established  in  C.  v. 
Schulze,  389  Mass.  735,  739-740  (1983)); 

(3)  a  non-psychiatrist  may  qualify  as  an  expert  or.  the 
issue  of  criminal  responsibility.  Training  and  experience, 
rather  than  the  nature  of  one's  degree,  are  of  primary 
importance.  Since  this  psychologist  was  "eminently 
qualified,"  it  was  error  to  exclude  his  opinion. 

Monico  also  provides  that  lawful  possession  of  a  knife 
which  was  not  a  dangerous  weapon,  was  not  displayed 
during  the  event  and  was  found  only  during  the  booking 
process,  is  normally  not  admissible,  because  its  "slight" 
probative  value  is  outweighed  by  the  possible  prejudice. 
However,  the  defendant's  display  of  a  knife  earlier  on 
the  night  of  the  shootings  is  admissible  as  to  his  state 
of  mind  where  self-defense  is  an  issue. 

H.  "ADOPTIVE  ADMISSIONS"  DEFINED  AND  EX- 
PLAINED 

"An  adoptive  admission  is  'a  statement.  .  .made  in  the 
hearing  of  another,  in  regard  to  facts  affecting  his  rights, 
and  [that  person's]  reply,  wholly  or  partially  admitting 
their  truth.'"  C.  v.  Reed,  397  Mass.  440,  442  (1986),  quot- 
ing C.  v.  Kenney,  12  Met.  235,  237  (1847).  In  Reed,  a 
murder  trial,  the  judge  mistakenly  admitted  (1)  a  state- 
ment made  by  defendant's  wife  in  his  absence  to 
another,  and  (2)  the  content  of  a  telephone  call  to  her 
while  he  was  in  the  same  room.  The  statement  is 
obviously  inadmissible,  since  the  absent  defendant 
could  hardly  have  heard  it;  the  telephone  call  was  also 
admitted  improperly,  because  there  was  "no  evidence 
that  the  defendant  heard  the  conversation  orthat  he  was 
in  a  position  to  make  a  reply"  (444). 

I.  IMPEACHMENT  BY  PRETRIAL  SILENCE:  ROUND  2 

Last  issue  we  railed  against  the  SJC's  seeming  erosion 
in  the  Egerton  decision  (396  Mass.  499)  of  the  protections 
established  in  C.  v.  Brown,  11  Mass.  App.  Ct.  288,  296-297 

(1981)  ,  against  unrestricted  prosecutorial  "impeach- 
ment" of  defense  witnesses  by  their  failure  to  disclose 
the  content  of  their  exculpatory  testimony  to  the  police 
before  trial.  Some  reassurance  is  provided  one  month 
later  in  C.  v.  Rivers,  21  Mass.  App.  Ct.  645  (1986),  which, 
relying  on  Brown  and  C.  v.  Nickerson,  386  Mass.  54,  60-61 

(1982)  ,  reverses  a  conviction  due  to  improper  question- 
ing of  witnesses  to  an  alleged  drug  transaction  whose 
silence  might  have  been  motivated  by  a  reasonable  fear 
of  prosecution. 

J.  DECLARATIONS  AGAINST  PENAL  INTEREST  (AND  A 
NOTE  ON  "STATE  OF  MIND") 

In  its  most  concentrated  treatment  of  the  issue  since 
adopting  the  substance  of  Fed.  R.  Ev.  804(b)  (3)  in  C.  v. 


Carr,  373  Mass.  617  (1977),  the  SJC  in  two  recent  decisions 
prevents  first  defense  and  then  prosecution  from  intro- 
ducing statements  allegedly  made  against  penal  interest 
in  C.  v.  Drew,  397  Mass.  65,  73-78,  and  C.  v.  Pope,  397 
Mass.  275,  278-281  (1986).  The  silent  codefendant's  in- 
tended exculpatory  statement  in  Drew  is  inadmissible 
because,  while  probably  against  his  penal  interest,  it  fails 
the  "clear  corroboration"  requirement  for  admissibility. 
The  negative  factors  supporting  this  conclusion  are  listed 
at  77-78;  the  Court  noting  that  this  kind  of  evidence  is 
subject  to  "easy  fabrication." 

In  Pope,  the  prosecution  unsuccessfully  tries  to  intro- 
duce a  suicide  note  by  the  principal  ("I  killed  Jimmy")  at 
the  accessory  before  the  fact  trial  of  one  who  allegedly 
provided  the  murder-suicide  weapon.  This  statement  is 
not  against  the  maker's  penal  interest,  notwithstanding 
its  plain  admission  of  legal  guilt.  "We  do  not  believe  that 
concern  for  penal  consequence  would  inspire  a  suicide 
victim  to  truthfulness"  (280).  Also,  keep  in  mind  that 
inculpatory  statements  are  probably  subject  to  the  "clear 
corroboration"  requirement. 

Note  finally  the  reminder  in  Pope  that  the  state  of 
mind  exception  to  the  rule  against  hearsay  "applies  only 
to  the  declarant's  present  intent  to  act,  not  to  past  con- 
duct" (281). 

K.  NONSUPPORT:  PROSECUTION  MUST  PROVE  DE- 
FENDANT'S ABILITY  TO  SUPPORT  CHILD 

C.  v.  Teixera,  396  Mass.  746  (1986),  orders  a  required 
finding  of  not  guilty  for  a  defendant  charged  with  non- 
support  under  G.L.  c.273  §15,  holding  that  "a  parent 
should  not  be  convicted  of  neglect  or  wilful  refusal  to 
make  reasonable  provision  for  support  in  the  absence  of 
proof  that  the  parent  had  the  financial  ability  or  earning 
capacity  to  support  a  child"  (749). 

Also  in  Teixera,  the  SJC  disapproves  as  "entirely 
inconsistent  with  the  Commonwealth's  burden  of 
proving  the  element  of  neglect  or  wilful  refusal 
reasonably  to  supportf,]"  an  instruction  that  failure  to 
provide  support  "is  prime  facie  evidence  that  the 
neglect  is  willful  and  without  cause"  (750).  This  burden- 
shifting  instruction  copies  the  District  Court  Model  Jury 
Instructions.  This  is  not  the  first  such  instruction  to 
expire  upon  review  by  an  appellate  court,  so  remember 
to  scan  those  approved  District  Court  instructions  with 
a  wary  (and  defense-oriented)  eye. 

L.  DEPORTATION  WARNING  MUST  ACCOMPANY 
ADMISSIONS  TO  SUFFICIENT  FACTS 

G.L.  c.278,  §29D,  requires  judges  to  advise  non-citizens 
who  plead  guilty  or  nolo  contendere  in  any  criminal  case 
that  conviction  "may  have  the  consequences  of  deporta- 
tion, exclusion  from  admission  to  the  United  States,  or 
denial  of  naturalization[.]"  In  C.  v.  Mahadeo,  397  Mass. 
314  (1986),  we  learn  that  the  warnings  are  required  as 
well  for  admissions  to  sufficient  facts  at  the  district  court 
bench  trial  session  where  the  defendant  does  not  appeal 
for  a  trial  de  novo.  The  reasoning  is  that,  once  the 
defendant  elects  not  to  appeal,  he  "is  in  the  same  pos- 
ture as  if  he  had  pleaded  guilty.  The  justifications  for 
requiring  that  a  defendant  be  advised  that  a  criminal 
conviction  may  have  an  adverse  impact  on  his  immigra- 
tion status  are  equally  applicable  in  both  instances" 
(317). 
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it  is  likely  that  before  Mahadeo  —  and  perhaps  even 
after  it  —  district  court  judges  in  busy  sessions  did  not 
or  may  not  give  the  required  advice  to  non-citizens.  De- 
fense attorneys  should  alertly  advise  their  current  clients 
who  have  prior  convictions  subject  to  being  vacated 
under  Mahadeo. 

M.  STRICT  LIMITS  ON  SELF-DEFENSE  JUSTIFICATION 
FOR  GUN  CARRYING 

Having  itself  invited  defendants  charged  with  gun  car- 
rying to  knock  on  the  "self-defense"  door  in  C.  v.  Frank- 
lin, 376  Mass.  885,  888  n.2  (1978),  the  SJC  now  confronts 
just  such  a  claim  and  refuses  to  open  the  door  more  than 
a  crack  in  C.  v.  Lindsey,  396  Mass.  840  (1986).  Lindsey,  a 
man  with  a  most  meritorious  claim  to  the  law's  protec- 
tion, is  not  entitled  to  a  "self-defense"  (or  "necessity") 
instruction  because  the  threat  to  his  life,  while  undenia- 
bly real,  is  not  considered  by  the  Court  to  have  been 
"immediate  and  serious.  .  .throughout"  the  trip  from 
Lindsey's  home  in  Cambridge  to  the  scene  of  the  assault 
in  Dorchester  (845,  emphasis  added).  The  Court  fears 
rampant  perjury  by  those  charged  with  carrying,  so  it 
sanctions  only  the  narrowest  of  exceptions  to  the  law's 
rigor.  Meanwhile,  because  he  was  attacked  not  on  his 
doorstep  but  after  a  train  ride,  Sylvester  Lindsey  stands 
convicted  and  fights  a  final  battle  for  commutation  of 
his  sentence. 

NON-CRIMINAL  CASES 

PETITION  OF  THE  DEPARTMENT  OF  SOCIAL  SERVICES 
TO  DISPENSE  WITH  CONSENT  TO  ADOPTION,  3% 

Mass.  485  (1986) 

A  probate  judge  appointed  a  psychiatrist  to  evaluate 
the  mother  to  consider  whether  she  was  "'mentally 
and/or  [sic]  emotionally  competent  to  adequately  par- 
ent and  care  for  her  minor  child.'"  The  order  of 
appointment  stated  the  psychiatrist  was  appointed  "'to 
act  as  guardian  ad  litem  or  next  friend  for  [the  mother]  to 
represent  her  interest  in  [the]  case'"  (a  practice  which 
the  Court  frowns  upon  in  n.2  at  486).  The  mother  claims 
her  communications  with  the  psychiatrist  were  privi- 
leged. 

The  Court  recognizes  that  the  psychiatrist's  testimony 
"provided  significant  support"  for  the  judge's  ruling. 
The  Court  holds  the  testimony  was  admissible  under  the 
exception  of  c.233,  §20(B)(b),  which  provides  that  such 
communications  are  not  privileged  if  a  judge  finds  that 
the  patient  made  those  communications  after  having 
been  informed  that  it  (the  communication)  would  not 
be  privileged.  The  Court  relies  on  an  ambiguous 
statement  to  the  mother  made  in  open  court  by  the 
judge.  Counsel  for  the  mother  challenged  neither  this 
statement  nor  the  judge's  findings  as  unsupported  on 
the  record;  nor  did  he  ask  for  a  hearing  on  the  question 
of  her  understanding  of  the  statement. 

For  the  future,  the  Court  advises  attorneys  that  they 
have  a  responsibility  to  explain  the  possible  loss  of  privi- 
lege to  their  clients,  and  advises  judges  that  it  "would  be 
better  practice"  for  the  judge  to  inform  the  patient  in 
open  court  or  for  the  psychiatrist  to  advise  the  patient 
before  questioning  of  the  potential  loss  of  privilege. 

PETITIONS  OF  CATHOLIC  CHARITABLE  BUREAU  OF 
THE  ARCHDIOCESE  OF  BOSTON,  INC.,  TO  DISPENSE 


WITH  CONSENT  TO  ADOPTION,  22  Mass.  App.  Ct.  48 
(1986) 

The  current  unfitness  finding  by  a  probate  judge  is 
challenged  in  this  case  on  the  basis  that  it  rests  upon 
findings  which  pertain  to  past  acts,  that  it  was  based  upon 
inadmissible  evidence,  and  that  the  judge  improperly 
considered  his  doubts  about  the  father's  paternity  of  the 
son.  Individual  court  appointed  counsel  represented  the 
parents. 

Citing  the  evidence  and  extensive  findings  of  the 
judge,  the  Court  holds  that  there  "is  ample  support  for 
the  judge's  finding"  of  current  unfitness.  The  Court  also 
rejects  the  arguments  on  evidentiary  rulings  and  on  bias 
of  the  judge. 

The  important  issue  in  this  case,  however,  is  the  discus- 
sion on  the  role  of  counsel.  The  concurring  opinion 
criticizes  the  zealous  advocacy  of  counsel  appointed  for 
the  father,  alleging  that  "the  father's  attorney  played  a 
role  for  which  there  apparently  seems  to  be  no  legally 
tenable  basis"  (at  61).  The  majority  defend  the  father's 
counsel  stating  that  "it  is  because  of  (rather  than  in  spite 
of)  counsel's  efforts  that  our  unanimous  result  is  based 
upon  a  full  exploration  of  all  the  facts  pertinent  to  the 
issues  raised  by  the  petitions"  (n.6,  p.  56). 

CUSTODY  OF  TWO  MINORS,  3%  Mass.  610  (1986) 

In  a  custody  hearing  on  two  minor  children,  there  was 
evidence  that  there  were  a  variety  of  instances  of  abuse 
of  the  older  child,  threats  to  the  younger  child,  tempo- 
rary custody  of  the  children  in  the  Department  of  Social 
Services  (DSS),  foster  care,  and  provision  of  myriad  serv- 
ices to  the  family  by  the  Department  of  Social  Services, 
but  with  continuing  problems  with  the  parents.  The 
judge  made  extensive  findings  and  concluded  that  the 
parents  were  currently  unfit  and  committed  both  chil- 
dren to  the  custody  of  the  department.  He  found  no 
instances  of  abuse  of  the  younger  child,  but  removed  her 
from  the  parents'  custody  as  a  preventive  measure. 
Neither  parent  testified  and  the  judge  specifically  drew  a 
negative  inference  from  this. 

Reaffirming  the  non-criminal  nature  of  a  custody  case, 
the  Court  restates  that  a  negative  inference  may  be 
drawn  from  the  failure  to  testify.  The  Court,  however, 
notes  that  the  right  to  counsel  and  a  burden  of  proof  of 
clear  and  convincing  evidence  of  unfitness  "provide  a 
sufficient  measure  of  extra  protection"  to  the  parents  in 
custody  matters. 

Despite  the  lack  of  evidence  relative  to  abuse  of  the 
younger  child,  the  Court  holds  that  the  pattern  of  abuse 
with  the  older  child  plus  the  threats  to  the  younger  child 
will  support  preventive  action  (at  620). 

CUSTODY  OF  A  MINOR  (NO.  2),  22  Mass.  App.  Ct.  91 
(1986) 

A  district  court  judge  orders  the  termination  of  visita- 
tion by  the  biological  mother  after  a  review  under  c.21l, 
§26.  The  mother  appeals,  arguing  that  any  revision  must 
be  supported  by  a  material  change  in  circumstances 
found  on  the  basis  of  clear  and  convincing  evidence. 

The  Court  affirms  the  district  court  judge's  termina- 
tion order.  It  agrees  that  the  standards  of  proof  for  ter- 
mination of  visitation  rights  is  clear  and  convincing  evi- 
dence, but  it  holds  that  there  need  not  be  a  "material 
change"  in  circumstances.  The  judge  should  look  at  the 
history  of  the  case  and  determine  what's  in  the  best 
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interest  of  the  child.  Here  the  judge  found  that  the  child 
"thought  of  her  mother  as  destructive  and  became 
depressed  and  lethargic  when  visits  of  the  mother 
impended"  (at  93).  This  was  enough  to  meet  the  burden 
of  proof. 

PERSONNEL  UPDATE 

A.  MAJOR  CHANGES 

1.  Joel  Goodman,  the  assistant  regional  supervisor 
in  the  Boston  office,  has  been  named  attorney-in- 
charge  of  the  new  office  for  Norfolk  County. 
Joel  began  as  a  trial  attorney  for  the  Massachu- 
setts Defenders  Committee  (MDC)  in  1972  after 
graduating  from  Boston  University  and  Wash- 
ington College  of  Law  at  American  University. 
While  in  Washington,  D.C.,  Joel  interned  at  the 
D.C.  Public  Defenders.  Joel  practiced  in  both  the 
Cambridge  and  Boston  offices  of  MDC,  supervis- 
ing in  the  Boston  Municipal  Court,  Dorchester 
District  Court  and  Norfolk  Superior  Court.  Since 
1978  he  has  been  the  assistant  regional  super- 
visor for  the  Boston  Trial  Unit.  Joel  was  also  an 
original  member  of  the  Public  Counsel  Division 
murder  team  and  tried  a  first-degree  case  to  a 
not  guilty  verdict  in  late  April.  He  will  supervise  a 
staff  of  four  attorneys  in  Norfolk  County. 

2.  Andrew  Sama  began  working  for  the  Massachu- 
setts Defenders  Committee  (MDC)  in  1969.  He 
served  as  a  district  court  attorney  in  Suffolk, 
Middlesex,  and  Norfolk  Counties  until  1974. 
From  1974-77  Andy  was  on  assignment  with  the 
Roxbury  Defenders  Committee  which  was  then 
a  separate  entity.  He  returned  to  the  MDC  in 
1977  and  was  assigned  initially  to  the  Boston 
office  and  then  the  Cambridge  office.  Andy  was 
well  known  and  very  highly  regarded  in  the  dis- 
trict courts.  He  vigorously  represented  his 
clients,  obtaining  dispositions  that  bordered  on 
theft.  He  was  able  to  convince  judges  to  break 
down  many  a  probable  cause  case  to  be  handled 
under  district  court  jurisdiction.  His  skills  as  a 
public  defender  served  his  clients  very  well. 

3.  Robert  Warner  began  working  as  an  attorney  in 
the  Springfield  office  of  MDC  in  1974  and 
remained  there  until  1981,  at  which  time  he 
transferred  to  the  Essex  County  office.  After  a 
short  stay  in  Lynn,  Bob  moved  to  the  Appeals 
Unit  where  he  was  a  prolific  writer,  handling 
many  complex  cases.  In  late  1983  Bob  transferred 
back  to  Trials,  this  time  to  the  Cambridge  office 
where  he  has  remained  until  his  resignation. 
Wherever  he  was  assigned,  Bob  was  an  extreme- 
ly hard  worker.  He  deeply  cared  about  his  clients 
and  was  a  vigorous  proponent  for  them  in  court. 

B.  RESIGNATIONS 

1.  Charles  McGinty,  an  attorney  in  the  Lynn  office, 
resigned  March  31.  McGinty  is  leaving  to  work 
with  the  Federal  Public  Defender  in  Boston.  He 
has  been  employed  by  CPCS  since  March  4, 
1985. 

2.  Cynthia  Poindexter,  a  secretary  in  the  Boston/ 
Appeals  Unit,  resigned  April  4, 1986.  Poindexter 


began  her  employment  with  CPCS  on  October 

21,  1985. 

3.  Helen  Fremont,  an  attorney  in  the  Boston/Trial 
Unit,  resigned  May  30,  1986.  She  began  her 
employment  with  CPCS  on  July  1,  1985. 

4.  Donna  Schuyler,  a  secretary  in  the  Brockton 
office  resigned  June  27,  1986.  She  began  her 
employment  here  on  November  28,  1983. 

5.  K.  Courtney  Franklin,  Newsletter  Coordinator, 
will  be  returning  to  Wellesley  College  in  the  fall. 
She  will  attend  U.C.L.A.  summer  school  in  the 
interim.  Courtney  resigned  effective  June  20, 
1986. 

C.  WELCOME  BACK! 

1.  Jane  Johnedis-Woodbury,  an  attorney  in  the 
Lynn  office,  has  been  rehired.  Jane  was  a  former 
member  of  CPCS  as  a  staff  attorney  in  the  Boston 
office  before  leaving  in  May,  1985. 

2.  Yvonne  Toyloy  has  been  rehired  as  a  full-time 
attorney  in  the  Boston  office  after  her  work  as  a 
student  attorney  from  June  to  December,  1985. 

D.  NEW  STAFF 

1.  Dolores  Mayes,  a  clerk  in  the  Boston/Account- 
ing Division,  attended  Laboure  Junior  College  in 
Boston  and  the  ABCD  Business  Training  Program 
also  in  Boston.  Date  effective  (DE):  March  18, 
1986. 

2.  Katherine  Goodwin,  a  secretary  in  the  Boston/ 
Trial  Unit,  attended  the  University  of  California 
at  Santa  Cruz,  Cabrillo  College  in  Aptos,  CA,  and 
Newbury  Junior  College  in  Boston.  DE:  April  1, 
1986. 

3.  Anita  Allen,  a  secretary  in  the  Boston/Trial  Unit, 
has  held  clerk  typist  and  secretarial  positions 
with  Tops  Temporary  Agency,  Tad  Power  Tem- 
porary Agency,  and  Brigham  and  Womens  Hos- 
pital, all  located  in  Boston.  She  is  a  graduate  of 
American  Business  Institute,  Boston.  DE:  April 

22,  1986. 

4.  Patricia  Boston,  a  secretary  in  the  Boston/Ap- 
peals Unit,  has  held  staff  secretary  and  adminis- 
trative assistant  positions  at  the  Innovative 
Learning  and  Training  Center,  and  the  Colum- 
bia Point  Alcoholism  Program,  Inc.  DE:  May  5, 
1986. 

5.  John  Moran,  a  part-time  secretary  in  the 
Boston/  Trial  Unit,  has  had  a  varied  work 
background  that  includes  teaching,  summer 
stock  theatre,  a  year  with  the  Ringling  Brothers, 
Barnum  and  Bailey  Circus,  as  well  as  studies  in 
theology  and  the  scriptures.  All  of  these 
positions  have  provided  experience  for  his 
primary  career  as  a  playwright.  DE:  May  22, 1986. 

6.  Carmen  Arroyo,  a  graduate  of  Boston  Univer- 
sity, will  be  working  full  time  in  the  Boston 
office.  She  will  be  assisting  Joe  Murphy  in  the 
Social  Service  Unit,  in  addition  to  being  the 
administrative  assistant  to  the  Chief  Counsel. 
DE:  June  9,  1986. 

7.  Maritza  Acevedo,  a  receptionist  in  the  Boston 
office,  attended  Newbury  Junior  College  where 
she  received  an  associates  degree  in  travel  and 
business.  DE:  June  16,  1986. 
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8.  Elyse  Smiertelny,  a  data  processor  in  the  Boston 
office,  Private  Counsel  Division,  has  been  em- 
ployed as  a  physical  therapist  aide  with  Grover 
Manor  Hospital  in  Revere,  in  addition  to 
holding  various  food  preparation  positions.  DE: 
June  16,  1986. 

9.  Colleen  White,  a  secretary  in  the  Cambridge 
office,  has  held  clerk  typist  positions  with  Jack- 
son Chairs,  Somerville;  Amstar,  Charlestown; 
and  LyndelPs  Bakery,  Somerville.  DE:  June  16, 
1986. 

10.  James  Hankin,  a  reviewer  with  the  Private  Coun- 
sel Division,  Boston,  received  his  B.A.  in  Political 
Science  from  Trinity  College,  Hartford,  CT.  DE: 
July  1,  1986. 

11.  Marjory  German,  an  attorney  in  the  Boston/ 
Trials  Unit,  received  her  J.D.  from  the  University 
of  Michigan  Law  School  where  she  also  received 
her  B.A.  in  Television,  Radio  and  Film  with  a 
minor  in  journalism.  DE:  September  8,  1986. 

12.  Diana  Maldonado,  an  attorney  in  the  Boston/ 
Appeals  Unit,  received  her  J.D.  from  Northeast- 
ern University  School  of  Law  and  her  B.A.  from 
the  State  University  of  New  York  at  Stoney- 
brook.  She  has  served  as  a  law  clerk  for  Justice 
Brown  of  the  Appeals  Court  during  the  past 
year.  DE:  September  8,  1986. 

E.  TRANSFERS 

1.  Holly  Clarke,  an  attorney  currently  in  Boston,  to 
the  Dedham  office.  DE:  July  1,  1986. 

2.  Pamela  Hattem,  an  attorney  currently  in  Boston, 
to  the  Dedham  office.  DE:  July  1,  1986. 

3.  John  T.  Lu,  an  attorney  currently  in  Boston,  to 
the  Dedham  office.  DE:  July  1,  1986. 

4.  Karen  Hansen,  a  secretary  in  the  Boston  office, 
temporarily  to  the  Dedham  office.  DE:  July  1, 
1986,  to  July  22,  1986. 

5.  Elizabeth  Ann  Linfield,  the  former  Boston  office 
receptionist  to  the  Administration  Division.  DE: 
June  9,  1986. 

6.  Candace  Cain,  an  attorney  currently  in  Boston, 
to  the  Cambridge  office.  DE:  July  7,  1986. 

7.  Lissa  Pancare,  an  attorney  currently  in  Worces- 
ter, to  the  Boston  office.  DE:  July  7,  1986. 

HAMPSHIRE  COUNTY 
BAR  ADVOCATES,  INC. 

Located  at  15  Gothic  Street,  Northampton,  Massachu- 
setts, on  the  third  floor  of  the  Superior  Court  House  is 
the  office  of  the  Hampshire  County  Bar  Advocates,  Inc., 
housing  Bernard  J.  Whalen,  Jr.,  Executive  Director,  and 
Mary  Lou  O'Connell,  the  Administrative  Assistant. 

Whalen  and  O'Connell  are  the  midwives  of  the  bar 
advocate  program  in  Hampshire  County,  one  of  the 
more  respected  in  the  Commonwealth.  The  bar  advo- 
cate program  is  a  non-profit  organization  comprised  of 
members  of  the  bar  who  normally  practice  in  the  private 
sector.  There  are  bar  advocate  programs  in  all  thirteen 
counties  in  Massachusetts.  Each  has  a  separate  contract 
with  the  state  and  operates  independently  of  each 
other.  Bar  advocate  members  participate  by  taking 


assignments  to  handle  cases  of  indigent  clients, 
following  through  from  arraignment  to  completion.  For 
this  they  receive  a  standard  per-day  fee  which  is  paid 
by  the  bar  advocate  program  from  funds  allocated  to  it 
by  the  CPCS. 

Of  the  two  hundred  members  of  the  bar  in  Hampshire 
County,  fifty-five  participate  in  the  bar  advocate  pro- 
gram. They  generally  are  called  to  serve  a  one-week 
assignment  twice  a  year.  Recruitment  hasn't  been  a 
problem,  since  most  attorneys  call  the  office  themselves 
and  ask  to  join  the  program. 

Those  who  work  out  of  the  Northampton  office  usual- 
ly handle  cases  that  would  fall  under  district  court  juris- 
diction, but  occasionally  they  do  some  Superior  Court 
cases.  The  cases  are  just  randomly  assigned  on  a  first- 
come,  first-served  basis,  though  with  Superior  Court 
criminal  cases,  Whalen  will  assign  them  to  lawyers  he 
feels  are  best  suited  by  experience  and  expertise. 

Since  most  of  the  lawyers  have  practices  of  their  own 
and  have  been  in  practice  for  at  least  two  or  three  years, 
there  is  little  need  for  supervision.  Whalen  is  always 
available  to  answer  questions.  Since  he  too  handles 
cases,  he  is  able  to  see  the  other  attorneys  in  and  out 
of  court  frequently.  Newer,  less-experienced  attorneys 
are  required  to  observe  for  a  few  weeks  prior  to  doing 
any  cases  and  must  discuss  their  assignments  with 
Whalen  as  they  proceed.  In  addition,  all  bar  advocate 
attorneys  must  now  take  a  required  training  program  or 
receive  a  waiver. 

Bar  advocate  programs  have  a  high  occurrence  of 
attorney  turnover,  due  primarily  to  the  low  rate  of  com- 
pensation. Under  the  existing  compensation  system,  the 
fee  for  legal  service  in  the  bar  advocate  programs  is  $150 
per  assigned  day.  Often  this  translates  into  $5  or  $6  an 
hour.  This  is  very  discouraging  to  attorneys  who  strongly 
believe  in  the  program  but  just  can't  stay  with  it  because 
it  isn't  wise  economically.  "Most  lawyers  do  it  out  of  a 
sense  of  commitment  or  as  a  way  of  putting  something 
back  into  the  system.  But  if  they  have  families,  they  just 
can't  keep  up,"  Whalen  pointed  out. 

The  Committee  for  Public  Counsel  Services  is  actively 
seeking  improvements  to  the  bar  advocate  programs  in 
terms  of  increased  rate  of  compensation  and  decreased 
caseload  to  the  members.  Whalen  strongly  agrees  that 
this  will  improve  morale  among  the  current  participants 
and  attract  other  attorneys  to  join  the  bar  advocate 
programs. 

The  bar  advocate  programs  began  under  the  adminis- 
tration of  the  Trial  Court  in  1980,  but  in  July  of  1984  they 
became  a  contractor  of  the  CPCS,  Private  Counsel  Divi- 
sion. Whalen  feels  this  was  a  positive  move  since  opera- 
tions became  much  more  organized,  especially  in  terms 
of  payment  to  the  attorneys.  Monthly  bills  are  sent  to 
the  state  and  the  bar  advocate  office  pays  the  individual 
recipients.  "No  one  has  to  wait  any  longer  than  four 
weeks  to  be  paid  in  this  office."  It  is  Whalen's  belief  that 
this  was  an  outcome  of  the  change  in  command. 

He  would  like  to  see  a  more  unified  training  program 
offered  to  the  bar  advocates  and  a  higher  rate  of  com- 
pensation for  those  involved.  "Most  lawyers  have  a  real 
concern  but  only  stay  two  to  three  years,  then  get  out. 
Some  are  happy  to  go  but  most  are  sorry  to  leave  and 
tell  us  to  call  them  for  special  cases,"  Whalen  offered. 

Besides  the  low  compensation,  there  are  other  factors 
which  frustrate  the  members  of  the  bar  advocates  and 
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contribute  to  the  rapid  turnover.  They  are  concerned 
about  clients  who  are  not  truly  indigent.  "It  doesn't 
happen  often,  but  it  does  occur  often  enough  to  be  an 
issue.  We  see  about  2,000  clients  a  year,  there  is  bound 
to  be  some  abuse.  It's  just  a  question  of  whether  there 
is  a  high  enough  percentage  to  be  concerned,"  Whalen 
stated.  When  there  is  a  case  of  marginal  indigency,  a 
nominal  fee  of  usually  $50  or  $100  is  issued  by  the  court. 
This  money  goes  straight  to  the  state  Treasury  and  is 
never  seen  by  the  attorney. 

Another  complaint  of  Whalen's  is  the  client  who  will 
protest  the  appointment  of  a  bar  advocate  and  request 
"a  real  lawyer."  When  this  happens  he  just  lets  it  roll 
off  his  back  and  does  his  job  the  best  way  he  can.  "You 
just  represent  the  guy  the  best  you  can,  there  are  no  laws 
saying  you  have  to  like  the  guy." 

After  six  years  in  operation,  Whalen  and  O'Connell 
are  satisfied  the  program  is  of  high  quality.  Whalen 
spends  most  of  his  time  on  fulfilling  monitoring  and 
other  responsibilities  required  by  the  Committee.  Mary 
Lou  expressed  that  she  feels  it's  vital  to  have  a  staff 
attorney  present  to  insure  program  quality. 

Whalen  believes  the  bar  advocate  programs  provide 
people  with  the  right  to  counsel  they  may  not  have  had. 
It  provides  the  client  with  an  attorney  who  isn't  con- 
fronted with  the  same  type  of  cases  day  after  day  and, 
therefore,  can  offer  a  fresh  new  approach.  "There  is  a 
lot  of  burnout  among  public  defenders;  our  attorneys 
aren't  seeing  the  same  type  of  case  for  the  fiftieth  time 
that  week.  It  may  only  be  the  third  or  fourth  time  and 
the  attitude  is  fresh." 

"It  takes  a  certain  type  of  person  to  be  a  public 
defender  and  stick  with  it,"  says  Whalen  with  admiration 
for  the  CPCS  full-time  staff.  Both  Whalen  and  O'Connell 
feel  that  the  bar  advocate  program  not  only  assists  the 
public  defender,  saves  the  Commonwealth  money  and 
hassle,  but  also  provides  the  client  with  fine  legal  repre- 
sentation, making  it  a  vital  organ  in  the  Massachusetts 
public  counsel  system. 


BAR  ADVOCATE 
COMPENSATION  SYSTEM 
TO  CHANGE  APRIL  1 

The  state  Legislature,  as  part  of  the  fiscal  1987  state 
budget,  provided  authorization  for  the  Committee 
for  Public  Counsel  Services  to  change  the  system  of 
compensation  for  the  bar  advocate  programs  outside 
of  Suffolk  County.  The  present  system,  $150  per 
assigned  day  in  court,  will  no  longer  exist  as  of  April 
1,  1987,  when  all  bar  advocate  programs  will  shift  to 
an  hourly/per  case  system.  Prior  to  the  implementa- 
tion of  the  new  system,  the  Committee  must  submit 
a  plan  to  the  House  and  Senate  Ways  and  Means 
Committees  for  approval. 

The  per-assigned  day  compensation  system  had 
been  identified  by  bar  advocates,  the  National  Legal 
Aid  and  Defender  Association,  and  the  Committee  as 
the  single  biggest  obstacle  to  improving  the  quality 
of  representation  in  the  district  courts.  The  change 
was  supported  by  the  Massachusetts  Bar  Association 
and  the  local  bar  associations.  The  amendment  to  the 
state  budget  was  sponsored  by  Rep.  Angelo  Scaccia 
(D-Boston),  the  vice-chairman  of  the  House  Ways  and 
Means  Committee.  It  is  anticipated  that  the  new  sys- 
tem will  result  in  over  $5  million  increased  bar  advo- 
cate compensation  annually. 


SCHEDULE  OF  TRAINING  PROGRAMS 

DATE 

TYPE  OF  TRAINING 

LOCATION 

June  21,  28 

Child  Abuse  &  Neglect 

Boston 

Sept.  8-26 

Public  Counsel  Division  Basic  for  New  Attorneys 

Boston 

Sept.  13,  20 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Boston 

Sept.  13,  20 

Child  Abuse  &  Neglect 

Framingham/ Worcester 

Oct.  21,  28 

Mental  Health 

Worcester 

Oct.  25 

Post-Conviction 

Worcester 

Nov.  15 

Juvenile  Delinquency 

Boston 

Nov.  15,  22 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Springfield 

Nov.  15,  22 

Child  Abuse  &  Neglect 

Boston 

Dec.  6,  13 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Taunton 

1987  — 

Jan.  24,  31 

Child  Abuse  &  Neglect 

Springfield 
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COMMENT 

QUALITY  OF  REPRESENTATION 


university  nt  m 

This  newsletter  regularly  contains  a  listing  of  training 
programs  which  are  sponsored  or  conducted  by  the 
Committee  for  Public  Counsel  Services.  These  training 
programs  are  an  integral  part  of  the  Committee's  efforts 
to  enhance  the  quality  of  representation,  a  subject  dis- 
cussed in  the  COMMENT  section  of  this  issue. 

We  hope  that  the  training  programs  are  of  sufficiently 
high  quality  to  attract  attendance  on  their  own;  but  we 
also  believe  that  it  is  important  for  all  attorneys,  within 
both  the  Public  and  Private  Counsel  Divisions,  to  regu- 
larly review  both  the  substantive  and  procedural  law  and 
to  consider  new  approaches  to  representation  of  clients. 
For  this  reason  we  have  made  the  training  mandatory, 
unless  a  waiver  is  obtained  as  a  result  of  meeting  certain 
pre-established  criteria. 

Most  of  the  comments  we  have  received  about  the 
training  have  been  positive.  It  is  our  intention  in  the  near 
future  to  offer  more  advanced  programs  covering  such 
subject  areas  as  advanced  evidentiary  issues,  jury  trial 
procedures,  and  the  handling  of  sexually  dangerous  per- 
son cases.  All  of  these  programs  will  be  available  to 
attorneys  from  both  the  Public  and  Private  Counsel  Divi- 
sions. We  hope  you  will  attend. 


STATEWIDE  TRAINING 
CONFERENCE  —  MAY  8, 1987 


The  issue  of  foremost  concern  for  the  Committee  for 
Public  Counsel  Services  is  the  quality  of  representation 
provided  by  counsel  assigned  to  represent  parties  en- 
titled to  counsel  as  a  result  of  indigency.  In  the  Public 
Counsel  Division,  in  which  the  attorneys  are  full-time 
salaried  employees  of  the  Committee,  quality  control  is 
the  responsibility  of  supervisors  who  discuss  cases, 
review  case  files,  monitor  in-court  and  out-of-court 
activity,  and  regularly  critique  and  evaluate  their  staff.  In 
addition,  most  Public  Counsel  Division  offices  have  a 
full-time  investigator  and  access  to  some  social  service 
assistance.  Because  of  the  close  supervision  and  access  to 
resources  these  arrangements  afford,  we  are  satisfied 
that  Public  Counsel  Division  attorneys  generally  are  pro- 
viding quality  representation. 


CONTINUED 


PAGE  12 


IN  THIS  ISSUE 


Casenotes  —  June  -  October,  1986 


Forum  —  "Unavailable  Witness  — 
Use  of  Prior  Recorded  Testimony" 

Comment  —  "Quality  of  Representation" 


Personnel  Update 


Computerization 


Schedule  of  Training  Programs 


Commantoralth  of  JHassachuflrttB 


Chief  Counsel 

Am.. Ill  K  KuM-nfrlll 
Deputy  Chief  Counsel 
Public  Counsel  Division 

William  I  l-Mh) 
Deputy  Chief  Counsel 
Private  Counsel  Division 

Nam  y  l.isl 
Newsletter  Coordinator 

Carmen  Army,, 
Design 


COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
Chairman 

Milham  K  hVrnsfrin 
Vice  Chairman 

Mar*  Ann  l)r  II 

Secretary 

Walter  B  Prime 


Man 
I  Kli 


Kllen 

\anr 


ii,.  All. . 
M  Berry 
an-l  Hun 
alielh  (  i 
r.l  |  Dui 
Klalley 
i  Orlne 


..I. In 


i  \  Mur 
l  H  On. 
.  (.  hVal 


Published  by  the  Committee  for  Public  Counsel  Services. 
80  Boylslon  Street.  Suite  600.  Boston.  MA  02116 

c  Copyright.  Committee  for  Public  Counsel  Services. 
All  rights  reserv e^ 


r 


2 


FORUM 

UNAVAILABLE  WITNESS  —  USE  OF  PRIOR 
RECORDED  TESTIMONY 

I.  INTRODUCTION 

The  Commonwealth  was  ordered  on  the  last  trial  date 
to  be  ready  for  trial  today  or  to  face  dismissal  of  your  case 
for  lack  of  prosecution.  The  case  is  called.  You  rise  and 
answer  "ready  for  trial,"  smug  in  the  knowledge  that  Mr. 

I.  Witness,  the  missing  link  in  the  chain  of  evidence 
against  your  client,  has  permanently  relocated  to  Kat- 
mandu. 

Gloating,  you  watch  as  the  prosecutor  stands.  "The 
Commonwealth  is  ready  for  trial,  Your  Honor.  We  will 
proceed  with  the  prior  recorded  testimony  of  Mr. 

Witness." 

That  "sinking  feeling"  you  and  your  client  are  now 
experiencing  is  the  result  of  an  increasingly  common  use 
by  prosecutors  of  the  rules  and  case  law  providing  for 
use  of  prior  recorded  or  reported  testimony  of  an 
unavailable  witness. 

It  may  not  be  too  late  to  effectively  deal  with  the 
problem  at  the  doorstep  to  your  jury  trial.  A  healthy 
awareness  of  the  protections  available  to  a  defendant  in 
this  situation,  however,  and  some  anticipation  of  Mr. 
Witness'  unavailability  earlier  in  your  representation  of 
your  client  can  maximize  your  ability  to  keep  the  testi- 
mony out  or  to  preserve  a  good  record  for  appeal  in  the 
event  the  trial  judge  erroneously  admits  the  evidence. 

What  follows  is  a  discussion  of  some  of  the  legal  issues 
governing  the  use  of  prior  recorded  testimony,  a  look  at 
tactical  decisions  to  be  made  early  in  your  handling  of 
the  case,  and  some  practical  suggestions  for  avoiding 
that  "sinking  feeling"  described  above. 

II.  SOURCES  OF  THE  LAW 

There  are  several  sources  of  the  law  applicable  to  this 
question:  rules  of  evidence,  federal  constitutional  law 
and  Massachusetts  statutory  and  constitutional  law. 

A.  Common  Law:  Rules  of  Evidence 

A  well-settled  exception  to  the  hearsay  rule  provides 
for  the  admissibility  of  the  prior  recorded  testimony  of 
an  unavailable  witness  if  such  testimony  was  given  under 
oath,  subject  to  the  opportunity  for  cross-examination 
by  the  defendant,  and  there  is  an  identity  of  parties  and 
issues  between  the  earlier  proceeding  and  the  case  at 
trial. 

The  hearsay  rules  present  some  restrictions  to  the 
admissibility  of  prior  testimony.  They  are  sufficient  to 
prevent  the  admission  into  evidence  of  many  types  of 
prior  statements  by  a  witness:  statements  to  the  police  or 
an  investigator  (not  under  oath);  testimony  before  a 
grand  jury  (no  opportunity  for  cross-examination)  [but 
see  Commonwealth  v.  Oaye,  393  Mass.  55  (1984),  which 
carves  out  a  minor  exception  to  this  rule.  In  the  context 
of  identification  evidence,  prior  testimony  to  a  grand 
jury  may  be  admitted  as  substantive  evidence  under  cer- 
tain circumstances.  Prerequisites  to  the  Daye  exception 
are  that  the  witness  whose  statement  is  offered  must  be 
present  at  trial  and  that  there  must  be  a  full  opportunity 
to  cross-examine  the  declarant.  This  is  a  new  common 
law  rule.  The  door  for  constitutional  challenges  to  this 
rule  was  explicitly  left  open.  393  Mass.  at  65-66.0.12]; 


testimony  at  a  separate  hearing  of  co-defendant  (no 
identity  of  parties). 

While  prior  testimony  from  a  probable  cause  hearing 
is  usually  admissible,  if  the  charges  have  been  altered  in 
any  way  by  the  grand  jury,  your  argument  against  admis- 
sibility should  focus  on  lack  of  identity  of  the  issues.  For 
example  where  the  grand  jury,  rather  than  indicting  on 
the  substantive  offense,  has  voted  a  true  bill  for  conspir- 
acy to  commit  that  offense  or  for  an  attempt,  or  has 
indicted  the  defendant  as  an  accessory  after  the  fact,  it 
should  be  argued  that  there  is  not  an  "identity"  of  issues. 
Another  typical  example  is  where  the  complaint  alleges 
larceny  but  the  indictment  returned  charges  receiving 
stolen  goods.  See  Commonwealth  v.  Ca//o,  275  Mass. 
320, 334  (1931)  and  Commonwea/fh  v.  Richards,  35  Mass. 
295,  (1835).  See,  also  Commonwealth  v.  Meech,  380 
Mass.  490  (1980).  (Prior  test  imony  from  grand  jury  offered 
on  behalf  of  defendant  held  properly  excluded  because 
of  no  substantial  identity  of  issues.) 

By  far  the  most  frequently  contested  issues  will  be  the 
opportunity  to  cross-examine  at  the  primary  hearing  and 
the  "unavailability"  of  the  witness  at  the  time  of  the  jury 
trial. 

1.  Cross-Examination 

The  reasoning  behind  the  hearsay  rule  is  that  the 
"opportunity"  to  cross-examine  at  the  prior  hearing  is  an 
adequate  substitute  for  the  present  ability  to  cross- 
examine  as  long  as  the  defendant  is  represented  by 
counsel.  It  is  the  "opportunity"  to  cross-examine  that 
controls,  not  the  quality  or  extent  of  any  cross-examina- 
tion. The  "opportunity"  suffices  even  where,  for  tactical 
reasons,  cross-examination  is  foregone  entirely.  See, 
Commonwealth  v.  Mustone,  353  Mass.  490  (1968).  Since 
it  is  extremely  difficult  to  imagine  a  tactical  reason  for 
foregoing  cross-examination,  particularly  at  a  probable 
cause  hearing,  where  there  was  little  or  no  cross-exami- 
nation at  the  initial  hearing,  consider  opposing  admissi- 
bility of  the  statement  based  on  ineffective  assistance  of 
counsel.  (See  discussion  at  II  B.  (1)  infra.) 

2.  Unavailability 

The  "unavailability"  of  the  witness  is  established 
where:  (a)  the  witness  is  dead;  (b)  the  witness  validly 
exercises  a  testimonial  privilege  (e.g.,  a  newly  acquired 
marital  privilege  [see  Commonwealth  v.  DiPietro,  373 
Mass.  369  (1977),  marriage  between  time  of  the  proba- 
ble cause  hearing  and  trial],  a  Fifth  Amendment  privi- 
lege, see  Commonwealth  v.  Carr,  373  Mass.  617  [1977],  or 
the  privilege  of  an  unemancipated  minor  child  witness 
not  to  testify  against  parent  under  certain  circumstances. 
See,  c.  233,  §40  as  amended  by  Chapter  145  Acts  of  1986 
effective  September  24, 1986);  or  (c)  the  witness  persists 
in  a  refusal  to  testify  despite  court  order. 

There  is  room  for  advocacy  even  in  terms  of  hearsay 
law  on  each  of  these  bases  for  "unavailability."  Insist  on  a 
voir  dire  hearing.  Make  the  Commonwealth  prove  the 
unavailability  by  competent  evidence.  Object  where  a 
judge's  finding  is  not  supported  by  evidence  on  the 
record. 

The  case  where  the  witness  is  simply  missing,  as  in  the 
case  of  your  client  and  Mr.  I.  Witness,  is  by  far  the  most 
frequent  situation  in  which  prior  recorded  testimony  is 
offered  by  the  Commonwealth.  Merely  showing  that  the 
witness  is  absent  from  the  Commonwealth  is  insufficient. 
See,  Ibanez  v.  Winston,  222  Mass.  129, 130  (1915)  (witness 
last  heard  from  in  Spain). 


The  "Proposed"  Rules  of  Evidence,  rejected  as  a  whole 
but  being  adopted  piecemeal  in  decisional  law  [e.g., 
Commonwealth  v.  Daye,  395  Mass.  55  (1984)],  would 
treat  as  unavailable  a  witness  who  "is  absent  from  the 
hearing  and  the  proponent  of  his  statement  has  been 
unable  to  procure  his  attendance  by  process  or  other 
reasonable  means."  Rule  804(a)(5)  Mass.  Prop.  R.  Ev.  One 
commentator  suggests  that  "the  proponent  must  lay  a 
foundation  sufficient  to  persuade  the  trial  judge  that  he 
industriously  tried  to  discover  the  witness  and  produce 
him."  Hughes,  Evidence,  Massachusetts  Practice,  Vol.  19, 
§466  (3)  at  635. 

The  Commonwealth  may  be  able  to  meet  the  common 
law  hearsay  exception  criteria  by  showing  that  it  is 
unable  to  find  the  witness  to  serve  him  with  process. 
Prosecutors  and  judges  may  seek  to  confine  the  argu- 
ment to  the  common  law  rules  of  evidence  which  apply 
equally  to  civil  and  criminal  cases.  Criminal  defendants 
have  important  statutory  and  constitutional  protections 
which  apply  to  the  admission  of  this  hearsay  evidence. 
Effective  representation  of  your  client  requires  that  you 
be  familiar  with  these  protections. 

B.  Federal  Constitutional  Principles 

The  leading  case  on  the  constitutional  requirements 
for  the  admissibility  of  prior  reported  testimony  is  Com- 
monwealth  v.  Bohannon,  385  Mass.  733  (1982).  In  Bohan- 
non,  the  Supreme  Judicial  Court  stated: 

Although  the  admission  of  prior  reported  tes- 
timony is  not  necessarily  excluded  by  applica- 
tion of  the  hearsay  rule,  a  judge  in  a  criminal  case 
must  take  into  account  the  application  and  the 
impact  of  a  criminal  defendant's  confrontation 
right  before  admitting  such  evidence.  This  is  so 
because  the  confrontation  right  extends  beyond 
the  contours  of  the  hearsay  rule.  See,  e.g.,  Cali- 
fornia v.  Green,  399  U.S.  149, 155-156  (1970)  (con- 
frontation clause  is  more  than  codification  of 
common  law  hearsay  rules  and  exceptions); 
United  States  v.  Roberts,  583  F.  2d  1173, 1175-1176 
(10th  Cir.  1978),  cert,  denied,  439  U.S.  1080 
(1979);  United  States  v.  Rogers,  549  F.  2d  490, 498- 
499  (8th  Cir.  1976),  cert,  denied,  431  U.S.  918 
(1977).  See  also  Advisory  Committee  Notes,  Fed. 
R.  Evid.,  Art.  VIII,  Hearsay  (hearsay  exceptions 
"stated  in  terms  of  exemption  from  .  .  .  hearsay 
rule,  rather  than  in  positive  terms  of  admissibil- 
ity" because  of  confrontation  and  due  process 
considerations).  '[T]he  circumstances  in  which 
the  former  testimony  was  given  must  be 
examined  to  ascertain  whether  the  testimony 
was  given  in  compliance  with  the  requisites  of 
the  confrontation  clause.'  Commonwealth  v. 
Canon,  supra,  at  511  (Liacos,  J.,  dissenting).  The 
defendant's  right  to  confront  witnesses  against 
him  is  essential  to  a  fair  trial  and  is  long  recog- 
nized as  a  requirement  of  due  process.  See 
Chambers  v.  Mississippi,  410  U.S.  284,  294  (1973). 

Bohannon,  supra,  at  741. 

The  Bohannon  decision  states  that  the  United  States 
Constitution  requires  a  showing  that  "(a)  the  witness  is 
unavailable  to  testify  at  trial,  and  (b)  the  prior  testimony 
is  reliable"  Bohannon,  supra,  385  Mass.  at  741  quoting 
Ohio  v.  Roberts,  448  U.S.  56,  65  (1980). 


1.  Opportunity  to  Cross-Examine 

The  opportunity  to  cross-examine  at  the  initial  hearing 
goes  to  the  reliability  of  the  testimony.  It  should  be 
examined  in  the  context  of  the  defendant's  Sixth  Amend- 
ment rights  to  effective  assistance  of  counsel  as  well  as 
his  confrontation  clause  rights  (since  it  is  the  earlier 
opportunity  for  cross-examination  which  is  being  used 
to  satisfy  the  defendant's  confrontation  rights  at  trial). 

A.  Suggestions  for  Primary  Court  Trial,  Probable 
Cause  Hearing 

If,  for  example,  defense  counsel  is  unprepared  at  the 
initial  hearing,  unsuccessfully  requests  a  continuance  in 
order  to  become  prepared,  and  objects  to  going  forward 
because  he  or  she  is  unprepared,  the  resulting  testimony 
might  successfully  be  challenged  in  the  jury  session  for 
failure  to  show  that  the  defendant  was  afforded  a  mean- 
ingful opportunity  to  cross-examine. 

Similarly,  if  defense  counsel  is  unprepared  to  go  for- 
ward due  to  a  failure  or  refusal  of  the  Commonwealth  to 
provide  agreed  to,  ordered,  or  otherwise  required  dis- 
covery, that  fact  should  be  noted  for  the  record,  a  con- 
tinuance requested  and  an  objection  to  proceeding 
noted. 

If,  either  on  objection  by  the  Commonwealth  or  on  his 
own  motion,  the  district  court  judge  cuts  off  questioning 
or  improperly  limits  in  any  way  defendant's  cross- 
examination  of  the  witness  [see  Corey  v.  Common- 
wealth, 364  Mass.  137  (1973),  and  Meyers  v.  Common- 
wealth, 363  Mass.  843  (1973)],  the  inadequate  opportunity 
to  cross-examine  can  be  asserted  to  prevent  the  state- 
ment from  coming  in  at  the  jury  trial. 

An  erroneous  ruling  of  law  by  the  district  court  judge, 
such  as  improperly  sustaining  a  Commonwealth  objec- 
tion, which  has  the  effect  of  excluding  inquiry  into  a 
particular  area,  may  also  be  the  basis  for  a  denial  of  a 
"meaningful  opportunity  to  cross"  argument  at  the  trial 
stage.  See  Commonwea/fh  v.  Trigones,  397  Mass.  633 
(1986)  (prior  testimony  from  motion  in  limine  was  prop- 
erly admitted.  SJC  rules  that  defense  questioning  was  not 
cut  off  by  judge,  rather  that  it  was  foregone  by  defense 
for  tactical  reasons). 

B.  Occurrences  Between  Initial  Hearing  and  Jury  Trial 
The  time  between  the  initial  hearing  and  the  jury  trial 

will  often  produce  evidence  which  is  helpful  to  the 
defense  or  which  weakens  the  testimony  of  the  absent 
Commonwealth  witness.  These  new  developments  may 
be  the  result  of  your  investigation:  visiting  the  scene, 
interviews  with  witnesses,  locating  new  witnesses.  They 
may  be  the  result  of  discovery  provided  by  the  Com- 
monwealth, such  as  grand  jury  minutes  or  other  state- 
ments of  the  witness. 

Pay  particular  attention  to  when  these  developments 
occurred  and  when  the  defense  first  learned  of  them.  If  it 
is  after  the  "opportunity"  to  cross  examine,  then  argue 
that  it  affected  your  "opportunity." 

C.  At  the  Jury  Session 

In  seeking  to  use  the  prior  recorded  testimony  of  a 
witness,  the  Commonwealth  is  attempting  to  substitute 
the  defendant's  present  ability  to  cross-examine  with  the 
obviously  less  satisfactory  "opportunity  to  cross- 
examine"  at  the  prior  hearing.  That  opportunity  is  "a 
pale  substitute  for  the  right  of  actual  confrontation 
through  cross-examination."  Bohannon,  supra,  385  Mass. 
at  738  n.  4. 
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Document  for  the  record  how  inadequate  a  substitute 
this  is  in  your  particular  case. 

Frame  your  argument  against  the  admission  of  the 
prior  recorded  testimony  in  terms  of  how  the  defendant 
is  being  harmed.  Ask  yourself:  "What  would  I  have  a 
right  to  cross-examine  this  witness  about  if  he  or  she 
were  present  at  trial?"  Obviously,  any  inconsistencies 
which  arose  since  the  date  of  the  primary  court  hearing, 
such  as  grand  jury  testimony  or  later  statements  to  the 
police  or  your  investigators,  would  play  an  important 
part  in  your  cross-examination  of  the  witness. 

Build  a  record.  Show  specifically  how  the  defendant  is 
being  harmed.  Provide  the  court  with  an  affidavit  that  at 
the  initial  hearing  the  witness  said  "tire  iron"  on  four 
occasions,  yet  later  the  witness  said  "monkey  wrench."  It 
is  important  to  offer  for  the  record  what  you  would 
expect  to  gain  by  cross-examination.  Establish  not  only 
the  inconsistency  but  the  significance  of  the  testimony 
your  client  is  losing  by  being  denied  the  present  oppor- 
tunity to  cross-examine. 

2.  Unavailability 

That  a  witness  has  been  found  to  be  unavailabe  at  one 
time  is  not  dispositive.  The  Commonwealth  must  prove 
the  witness'  unavailability  at  the  time  of  trial.  In  Bohan- 
non the  last  efforts  to  produce  the  witness  had  been  13 
months  prior  to  trial.  A  judge  at  that  time  had  found  her 
to  be  unavailable.  The  case  did  not  go  to  trial  imme- 
diately, however,  and  it  was  ultimately  reversed.  "(RJeli- 
ance  on  her  status  over  one  year  prior  to  trial  is  inade- 
quate to  establish  her  'unavailability'  at  the  time  of  trial." 
Bohannon,  supra,  385  Mass.  at  745. 

Bohannon  is  the  leading  case  in  Massachusetts  on  the 
requirements  for  unavailability.  "When  former  testi- 
mony is  sought  to  be  offered  against  the  accused,  the 
degree  of  'good  faith'  and  due  diligence  is  greater  than 
that  required  in  other  situations"  id.  at  745.  The  Supreme 
Judicial  Court  cites  several  federal  cases  for  the  proposi- 
tions that  "the  government  must  make  vigorous  attempt 
to  procure  presence  of  witness,"  "due  diligence  implies 
more  than  partial  notice  and  last  minute  activities"  id.  at 
745.  The  decision  quotes  State  v.  Scholz,  432  A.  2d  763 
(Me.  1981): 

Only  by  demanding  rigorous  compliance  with 
the  evidentiary  definitions  of  'unavailability  as  a 
witness'  for  the  purpose  of  invoking  the  former 
testimony  exception  to  the  hearsay  rule  can  we 
adequately  insure  that  this  fundamental  consti- 
tutional guarantee  is  preserved  for  the  accused. 

Scholz  at  767,  quoted  in  Bohannon,  supra,  385  Mass.  at 
745. 

It  is  clear,  then,  that  merely  sending  a  letter  which  is 
returned  as  undeliverable  a  week  or  two  before  trial  is 
insufficient  to  support  a  finding  of  unavailability. 

In  the  hearing  out  of  the  presence  of  the  jury,  "the 
prosecution  bears  the  burden  of  establishing  this 
[unavailability]  predicate"  Ohio  v.  Roberts,  448  U.S.  56, 
75  (1980).  See  also,  Commonwealth  v.  Furtick,  386  Mass. 
477,  480  (1982)  (conviction  reversed  because  unavailabil- 
ity not  shown). 

The  hearing  should  be  used  to  chronicle  the  many 
things  the  prosecution  failed  to  do  which  they  could 
have  done  and  would  have  done  if  they  were  diligent. 
First,  what  did  they  do  to  prevent  the  unavailability? 


Implicit  in  the  duty  of  the  Commonwealth  to  make  good  • 
faith  efforts  to  ensure  the  presence  of  the  witness  at  trial 
is  the  duty  to  make  good  faith  efforts  to  prevent  the 
witness  from  becoming  absent.  The  Commonwealth  has 
many  opportunities  to  do  this  beginning  with  the  initial 
report  of  the  alleged  incident.  Did  they  get  the  witness' 
correct  address  and  date  of  birth?  Did  they  tell  the  wit- 
ness: "Contact  us  if  you  move"  or,  merely,  "we'll  be  in 
touch  when  and  if  we  need  you"?  Who  did  this,  what  did 
they  say,  when?  Next,  when  did  they  first  learn  of  the 
potential  unavailability  problem?  Why  not  sooner?  How 
soon  did  they  do  something,  and  what  did  they  do? 
Have  they: 

1.  Checked  the  post  office  for  a  forwarding  address 
(or  did  they  never  take  the  time  to  get  a  correct  address)? 

2.  Checked  with  the  witness'  former  landlord,  neigh- 
bors, or  employers  for  news  of  the  witness'  where- 
abouts? If  so,  how  soon  after  the  discovery  of  the 
unavailability  did  they  do  this? 

3.  Checked  with  the  Department  of  Public  Welfare, 
the  Division  of  Employment  Security,  the  Social  Security 
Administration  or  Veterans  Administration  to  see  where 
the  witness'  checks  are  now  being  sent? 

4.  Checked  with  the  Internal  Revenue  Service  to  see 
from  where  wage  deductions  are  now  being  contrib- 
uted, if  the  witness  has  a  record  of  employment? 

5.  Checked  with  federal  authorities  to  determine  if 
the  witness  is  in  their  witness  protection  program  or  if 
the  whereabouts  are  known  to  the  F.B.I.? 

6.  Notified  the  defense  (and  when)  in  order  to  enable 
the  defense  an  opportunity  to  track  the  witness  down? 

Show  the  court  bad  faith  on  the  government's  part  if 
you  can.  Demonstrate  negligence,  if  it's  there.  Mere 
inattentiveness,  if  that's  the  best  you've  got,  should  be 
enough.  Inattentiveness  cannot  equal  due  diligence 
where  a  defendant's  constitutional  rights  are  concerned. 
The  Commonwealth  should  not  be  allowed  to  benefit 
from  its  own  negligence  or  inaction.  It  should  not  be 
permitted  or  encouraged  to  remain  motionless,  allow  a 
crucial  witness  to  voluntarily  disappear  and  then  make 
cursory,  inevitably  unsuccessful  "good  faith  efforts"  to 
find  him  or  her. 

C.  State  Law 

The  least-settled  body  of  law,  and  potentially  the  most 
fertile  ground  for  exclusion  of  this  type  of  testimony,  is 
the  Commonwealth's  Declaration  of  Rights  and  a  state 
statute. 

"A  person  accused  of  crime  shall  af  his  trial  be  allowed 
to  be  heard  by  counsel,  to  defend  himself,  to  produce 
witnesses  and  proofs  in  his  favor  and  to  meef  the  wit- 
nesses produced  against  him  face  to  face."  (Emphasis 
added.)  M.G.L.  c.  263,  §5. 

Article  XII  of  the  Declaration  of  Rights  to  the  Massa- 
chusetts Constitution  provides: 

"[E]very  subject  shall  have  a  right ...  to  meet 
the  witnesses  against  him  face  to  face." 

The  Supreme  Judicial  Court  in  Bohannon,  supra, 
expressly  left  open  the  question  "whether  the  language 
of  Article  XII  and  of  G.L.  c.  263,  §5  imposes  a  stricter 
standard  than  that  of  the  Sixth  and  Fourteenth  Amend- 
ments." Bohannon,  supra,  385  Mass.  at  740,  n.  7. 

Frequently  the  Declaration  of  Rights  affords  more  pro- 
tection than  its  federal  counterpart.  See,  e.g.,  Common- 
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wealth  v.  Soares,  377  Mass.  461  (1979)  (peremptory  chal- 
lenges); District  Attorney  for  the  Suffolk  District  v. 
Watson,  381  Mass.  648  (1980)  (death  penalty);  Common- 
wealth v.  Upton,  394  Mass.  363  (1985)  and  Common- 
wealth v.  Ford,  394  Mass.  421  (1985)  (search  and  seizure). 

The  language  of  c.  263,  §5,  and  Article  XII  is  more 
compelling  than  the  Sixth  Amendment's  "in  all  criminal 
prosecutions,  the  accused  shall  enjoy  the  right ...  to  be 

•  confronted  with  the  witnesses  against  him."  "Face  to 
face,"  it  should  be  argued  means  what  it  says.  The  "at 
trial"  language  of  c.263,  §5,  gives  added  force  to  the 

•  timing  of  the  confrontation  right.  (If  the  Commonwealth 
argues  that  "§5  is  similar  to  the  constitutional  provision 
and  adds  nothing  to  it."  Allen  v.  Commonwealth,  324 
Mass.  558  (1949),  point  out  that  Allen  addresses  only  the 
right  to  counsel,  and  that  it  is  questionable  authority  for 
anything  holding,  as  it  does,  not  to  require  appointed 
counsel  for  indigent  defendants  in  noncapital  cases.) 

Since  the  question  is  open,  argue  that  the  state  provi- 
sions are  stricter.  If  they  ever  permit  prior  recorded 
testimony  against  a  criminal  defendant  at  all,  they 
demand  more  of  a  showing  that  the  rights  of  cross- 
examination  and  confrontation  have  been  met.  They 
impose  a  higher  duty  on  the  Commonwealth  to  avoid 
and  prove  the  unavailability.  The  important  thing  is  to 
allege  the  violation  of  the  statutory  and  state  constitu- 
tional rights.  Put  them  in  your  motion  in  limine  to 
exclude  this  testimony,  cite  them  in  your  memorandum. 
Object  to  the  introduction  of  the  evidence  on  the  record 
specifically  on  state  grounds  as  well  as  federal  grounds. 
Build  a  record  and  preserve  it  for  appeal. 

III.  IF  IT  IS  ADMITTED 

Where,  in  spite  of  your  best  efforts,  the  judge  at  the 
jury  trial  allows  the  Commonwealth  to  proceed  with  the 
prior  recorded  testimony,  try  to  consider  strategies  you 
would  have  used  had  the  witness  been  present.  To  the 
extent  that  you  can,  try  to  use  them  anyway.  Impeach  by 
prior  inconsistent  statements  made  to  other  witnesses. 
Impeach  the  absent  witness  by  inconsistent  statements 
made  after  the  prior  recorded  testimony,  but  prior  to  the 
jury  trial,  either  through  other  witnesses  or  by  stipula- 
tion; e.g.,  where  the  inconsistencies  exist  in  the  grand 
jury.  Impeach  by  record  of  convictions  under  c.  233,  §21. 
See  Ayers  v.  Ratshesky,  213  Mass.  589  (1913). 

Where  possible  offer  evidence  of  the  witness'  poor 
reputation  for  truthfulness. 

To  the  extent  that  you  are  unable  to  do  for  the  defend- 
ant something  that  you  would  have  done  with  a  live 
witness,  articulate  that.  Object  to  your  inability  to  do  it. 
Move  for  a  mistrial  and  move  to  strike  the  prior 
testimony. 

IV.  USE  OF  PRIOR  RECORDED  TESTIMONY  BY  THE 
DEFENSE 

Be  aware  that  you  may  use  this  type  of  evidence  on 
behalf  of  a  defendant.  This  may  be  a  significant  factor  in 
your  decision  to  put  on  a  defense  at  a  primary  session 
bench  trial,  or  to  call  witnesses  at  the  probable  cause 
hearing.  Consider  the  witness  with  testimony  helpful  to 
the  defendant  who  appears  to  you  to  present  a  risk  of 
being  unavailable  at  the  later  hearing  (e.g.,  transients, 


boyfriends  or  girlfriends  of  the  defendant  where  the 
relationship  is  unstable,  people  who  may  be  incarcer- 
ated later  and  unwilling  to  testify).  It  might  be  advan- 
tageous to  get  the  testimony  now,  subject  to  the  district 
court  prosecutor's  right  to  cross-examine. 

In  later  asserting  the  admissibility  on  behalf  of  your 
client  of  prior  recorded  testimony,  note  that  the  Com- 
monwealth does  not  have  the  same  confrontation  rights 
as  a  criminal  defendant,  so  the  less  exclusive  common 
law  evidentiary  rules  should  apply. 

Your  client  once  again  has  constitutional  protections 
on  his  side,  this  time  in  favor  of  the  admissibility  of  the 
prior  recorded  testimony  under  his  right  to  present  a 
defense  under  c.  263,  §5,  Article  XII  and  the  Sixth  and 
Fourteenth  Amendments  to  the  United  States  Consti- 
tution. 

V.  CONCLUSION 

Awareness  of  the  protections  available  for  your  client 
in  the  face  of  the  prior  recorded  testimony  of  a  missing 
witness  can  enable  you  to  make  the  best  tactical  deci- 
sions and  to  lay  the  ground  work  early  in  the  proceed- 
ings and  ultimately  to  provide  your  client  with  the  best 
representation  you  can  provide. 

Christopher  S.  Skinner 
Public  Counsel  Division 
Boston  office/Trial  Unit 


NEW  MEMBER  NAMED 
TO  COMMITTEE 

The  Supreme  Judicial  Court  has  named  Attorney 
Janis  M.  Berry  to  the  Committee  for  Public  Counsel 
Services.  Ms.  Berry,  a  former  assistant  United  States 
attorney  in  Boston,  is  currently  in  private  practice  with 
the  Boston  law  firm  of  Ropes  and  Gray.  She  also  has 
served  as  a  legal  clerk  at  the  Massachusetts  Supreme 
Judicial  Court. 

Ms.  Berry  is  a  graduate  of  Boston  University  and 
Boston  University  School  of  Law.  She  strongly  upholds 
the  fundamental  right  of  the  indigent  to  quality  repre- 
sentation. She  feels  that  it  is  very  important  for  skilled 
private  attorneys  in  all  areas  of  law  to  become  knowl- 
edgeable in  criminal  matters  and  to  offer  their  services 
to  the  indigent.  While  serving  on  the  Committee,  Ms. 
Berry  intends  to  offer  her  expertise  in  criminal  law  to 
indigent  clients  by  accepting  the  appointment  of 
cases.  Her  enthusiasm  for  criminal  law  and  deep 
commitment  to  the  rights  of  the  indigent  make  Ms. 
Berry  a  welcome  addition  to  the  Committee. 
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CASENOTES 

A  NOTE  ABOUT  OUR  CASENOTES 

Readers  should  be  aware  of  the  limited  scope  of  our 
casenote  coverage.  The  casenotes  are  not  intended  to 
provide  a  comprehensive  review  of  every  significant 
criminal  law  decision.  Rather,  the  aim  is  to  highlight 
those  decisions  which  either  (a)  change  current  law  on 
an  issue  of  widespread  concern;  (b)  provide  a  spring- 
board for  development  of  the  law  on  a  significant  issue; 
or  (c)  undermine  the  fairness  of  judicial  proceedings  or 
threaten  individual  liberties.  The  only  way  to  keep 
abreast  of  developing  law  is  to  read  the  advance  sheets 
regularly.  Please  do  not  rely  on  the  casenotes  as  a 
substitute. 

A.  JURY  INSTRUCTIONS  IN  IDENTIFICATION  CASES 

In  the  last  issue  (Vol.  1,  No.  2,  July,  p. 6),  we  urged 
defense  lawyers  to  request  specific  jury  instructions  on 
the  perils  of  cross-racial  identifications.  We  have  since 
uncovered  significant  decisions  by  the  Supreme  Court  of 
Utah  and  the  Court  of  Appeals  of  England  which,  prop- 
erly utilized,  can  achieve  substantial  improvement  in  the 
model  (Telfaire-Rodriguez)  ID  instructions  typically  re- 
quested and  given  in  Massachusetts. 

In  the  Utah  case,  Sfare  v.  Long,  721  P.  2d  483  (1986),  note 
first  with  respect  to  the  cross-racial  ID  situation  the 
Court's  acknowledgement  of  "the  well-documented 
fact  that  identifications  tend  to  be  more  accurate  where 
the  person  observing  and  the  one  being  observed  are  of 
the  same  race."  (Id.  at  489,  citations  omitted.)  This  insight 
alone  can  be  used  to  persuade  trial  judges  to  give  your 
requested  cross-racial  ID  instructions. 

On  the  subject  of  ID  instructions  generally,  Long  is 
important  in  that,  while  it  bestows  lukewarm  approval 
upon  use  of  the  Telfaire  instruction  under  most  circum- 
stances, the  Court  notes  that  the  instruction  "does  not 
cover  several  factors  which  more  recent  empirical  re- 
search have  shown  to  be  important .  .  .  [and]  also  incor- 
porates some  .  .  .  fallacious  assumptions[.]"  (Id.  at  494.) 
The  Court  also  publishes  a  "more  complete  instruction 
that  remedies  many  of  the  problems  of  the  Telfaire 
instruction.  .  .  [and  which]  isalso  more  understandable." 
(Id.  at  494  and  n.8.) 

The  English  case,  Reg.  v.  Turnbull,  (1977)  1  Q.B.  224, 
C.A.,  requires  trial  judges  in  ID  cases  to 

warn  the  jury  of  the  special  need  for  caution 
before  convicting  the  accused  in  reliance  on  the 
correctness  of  the  identification  or  identifica- 
tions. In  addition  he  should  instruct  them  as  to 
the  reason  for  the  need  for  such  a  warning  and 
should  make  some  reference  to  the  possibility 
that  a  mistaken  witness  can  be  a  convincing  one 
and  that  a  number  of  such  witnesses  can  all  be 
mistaken. 

Moreover,  "the  judge  should  direct  the  jury  to  examine 
closely  the  circumstances  in  which  the  identification  by 
each  witness  came  to  be  made."  This  portion  of  the 
instruction  must  include  consideration  of  a  host  of  fac- 
tors including  lighting  and  other  conditions  affecting 
one's  ability  to  observe,  and  specifically  "any  material 
discrepancy  between  the  description  .  .  .  given  to  the 
police  .  .  .  and  [the  defendant's]  actual  appearance[.]" 


The  judge  is  also  obligated  to  "remind  the  jury  of  any 
specific  weaknesses  which  had  appeared  in  the  identifi- 
cation evidence."  Even  where  the  witness  knows  the 
person  whom  he  or  she  has  identified,  "the  jury  should 
be  reminded  that  mistakes  in  recognition  of  close  rela- 
tives and  friends  are  sometimes  made."  (Id.  at  228.) 

Copies  of  the  Long  and  Turnbull  decisions  have  been 
distributed  to  every  Public  Counsel  Division  and  Bar 
Advocate  office,  and  are  available  as  well  from  CPCS 
Training  Director  Martin  Rosenthal.  We  encourage  de- 
fense counsel  to  familiarize  themselves  with  these  deci- 
sions, and  consider  pressing  for  more  creative  and  accu- 
rate alternatives  or  supplements  to  the  Telfaire-Rodri- 
guez model. 

B.  REQUIRED  FINDINGS  IN  IDENTIFICATION  CASES 

The  very  recent  decision  in  C.  v.  Vaughn  23  Mass.  App. 
Ct.  40  (1986),  and  another  aspect  of  Reg.  v.  Turnbull, 
supra,  together  should  enhance  our  ability  to  persuade 
trial  judges  to  remove  from  the  jury  ID  cases  which  are  so 
unreliable  as  to  create  a  likelihood  of  wrongful  convic- 
tion. In  one  sense,  Vaughn  is  straightforward:  it  simply 
applies  the  familiar  Latimore  test  to  an  ID  situation  and 
concludes  that  "a  reasonable  jury  would  have  had  a 
reasonable  doubt  whether  the  defendant  committed 
the  .  .  .  robbery."  On  another  level,  however,  it  is  path- 
breaking  in  that  it  sanctions,  in  limited  circumstances, 
stripping  the  jury  of  its  function  to  weigh  and  decide 
factual  evidence  of  identification.  This  exception  is 
necessary  in  order  "[t]o  avoid  the  conviction  of  a  possi- 
bly innocent  person[,]"  and  it  is  applicable  in  cases 
"which  involve  evidence  indicative  of  innocence  in  the 
form  of  documents,  photographs,  or  other  physically- 
verifiable  items,  which  an  appellate  court  is  in  a  position 
equal  to  that  of  the  jury  to  consider." 

It  is  important  to  recognize  that  Vaughn  need  not  be 
limited  to  documentary  evidence  of  innocence.  Where 
testimonial  evidence  of  identification  is  such  that  the 
trial  judge  "is  in  a  position  equal  to  that  of  the  jury"  to 
evaluate  its  worth,  you  should  argue  that  he  or  she  must 
likewise  act  to  prevent  "the  conviction  of  a  possibly 
innocent  person." 

Indeed,  English  judges  have  just  such  a  duty.  This  is  the 
teaching  of  the  Turnbull  decision,  which  affords  the 
accused  a  much  more  meaningful  degree  of  protection 
from  the  possibility  of  an  erroneous  conviction  based  on 
mistaken  ID  testimony.  In  England,  trial  judges  have  an 
initial  duty  to  assess  the  quality  of  the  ID  evidence.  If  it  is 
"good,"  e.g.,  based  on  long  observation  or  under  good 
conditions  by  one  who  knows  the  accused,  it  can  go  to 
the  jury  without  corroboration  "provided  always,  how- 
ever, that  an  adequate  warning  has  been  given  about  the 
special  need  for  caution."  (Id.  at  229.)  However,  when 
the  quality  is  "poor,"  e.g.,  based  on  a  fleeting  or  other- 
wise difficult  observation,  "the  situation  is  very  different. 
The  judge  should  then  withdraw  the  case  from  the  jury 
and  direct  an  acquittal  unless  there  is  other  evidence 
which  goes  to  support  the  correctness  of  the  identifica- 
tion." (Id.  at  230.)  This  so-called  "corroboration"  require- 
ment is  one  which  should  be  pursued  in  appropriate 
cases.  Judges,  just  as  juries,  should  be  increasingly  aware 
of  the  danger  of  convicting  the  innocent:  sooner  or  later 
our  law  must  move  more  in  the  direction  of  the  English 
standard. 
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C  OVERBEARING  JUDGE  REBUKED 

C.  v.  Ragonesi,  22  Mass.  App.  Ct.  320  (1986),  condemns 
in  no  uncertain  terms  the  "excessive  and  inexcusable" 
questioning  and  pressuring  of  a  reluctant  rape  com- 
plainant by  a  judge  of  the  Superior  Court,  and  awards  the 
defendant  a  new  trial.  This  is  the  sternest,  most  authorita- 
tive rebuke  since  C.  v.  Sneed,  376  Mass.  867  (1978);  and  it 
is  entirely  warranted. 

D.  CAN  THE  PROSECUTOR  CAPITALIZE  IN  ARGUMENT 
UPON  A  DEFENDANT'S  NORMAL  COURTROOM  BE- 
HAVIOR? 

A  fascinating  pair  of  cases  discusses  whether  it  can  ever 
be  fair  for  a  prosecutor  to  urge  a  jury  to  infer  guilt  from  a 
defendant's  normal  courtroom  demeanor.  Isn't  the 
answer  simple?  "It  cannot  be  fair  to  pillory  a  defendant 
for  behaving  appropriately."  C.  v.  Young,  22  Mass.  App. 
Ct.  452,  455  (1986).  "Suggesting  that  normal  courtroom 
behavior  betrays  consciousness  of  guilt  is  improper." 
C.  v.  Pullum,  22  Mass.  App.  Ct.  485, 488  (1986).  Therefore, 
convictions  are  reversed  in  both  cases  by  the  identical 
Appeals  Court  panel,  right? 

Wrong.  Young,  you  see,  is  a  murder  case,  and  not  a 
particularly  nice  one  at  that.  Moreover,  it  seems  that  the 
Commonwealth  has  had  a  good  deal  of  difficulty  con- 
victing Mr.  Young,  and  keeping  him  convicted.  See  453, 
n.1.  Thus  the  prosecutor's  denunciation  of  his  "stone- 
faced,  cool"  and  "in  control"  behavior  as  indicative  of 
guilt  is,  at  his  third  trial,  not  very  convincingly  approved 
by  the  majority  as  "germane  and  responsive"  to  defense 
counsel's  closing  argument.  On  the  other  hand,  the  less 
notorious  facts  in  Pullum  lend  themselves  to  a  clear-cut 
reversal,  notwithstanding  the  existence  of  far  less  evi- 
dence of  prosecutorial  premeditation. 

How  can  these  decisions  be  reconciled?  Only  by  the 
SJC,  which  has  granted  Young's  application  for  further 
appellate  review. 

E.  CODEFENDANT'S  USE  OF  FALSE  NAME  NOT  "CON- 
SCIOUSNESS OF  GUILT"  AS  TO  DEFENDANT 

In  C.  v.  Pringle,  22  Mass.  App.  Ct.  746  (1986),  two  men 
are  arrested  and  charged  with  attempting  to  break  into  a 
doughnut  store  cash  register,  and  possession  of  burglar- 
ious tools.  Pringle  correctly  identified  himself  to  the 
arresting  officer;  the  other  man  gave  a  false  name.  The 
judge's  instruction  that  the  jury  could  consider  the  code- 
fendant's  statement  as  evidence  of  consciousness  of  guilt 
by  the  defendant  (if  they  found  the  existence  of  a  joint 
venture  at  the  time  it  was  made)  is  reversible  error.  For 
one  thing,  there  was  no  evidence  that  Pringle  knew  the 
other  man's  name,  or  aided  his  falsehood.  And  in  any 
event,  "any  joint  venture  to  cover  up  the  crime  by  giving 
false  names  ended  when  the  defendant  gave  his  correct 
name."  (Id.  at  752.) 

Pringle  also  offers  a  classic  "borderline"  required  find- 
ing issue,  complete  with  divided  court.  On  which  side  of 
your  "mere  presence/joint  enterprise"  measuring  de- 
vice does  it  fall? 

F.  S|C  EXPANDS  USE  OF  PRIOR  BAD  ACTS  EVIDENCE 

To  those  who  value  the  principle  of  fairness  in  criminal 
prosecutions,  the  decision  handed  down  by  our  highest 
court  in  C.  v.  Helfant,  398  Mass.  214  (1986),  is  a  serious 
disappointment.  At  the  defendant's  trial  for  rape  and 


drugging  a  person  for  unlawful  sexual  intercourse,  the 
trial  judge  admitted  —  with  respect  to  the  drugging 
charge  only  —  evidence  by  two  other  women  that  the 
defendant,  a  doctor,  had  come  to  their  apartments  on  a 
purported  medical  visit,  had  injected  them  with  Valium, 
and  then  sexually  molested  them  while  they  were  under 
its  influence.  According  to  the  majority,  this  evidence 
was  admissible  on  "the  disputed  issue  of  the  defendant's 
intent  in  administering  the  drug  [to  the  complainant  in 
this  case]"  {id.  at  227).  Moreover,  the  trial  judge's  force- 
ful limiting  instructions  adequately  guarded  against  the 
evidence  being  considered  by  the  jury  on  the  rape 
charge.  Finally,  in  dicta,  there  is  a  suggestion  that  the 
evidence  would  have  been  admissible  directly  upon  the 
rape  charge,  as  evidence  of  a  "common  pattern  of  con- 
duct[.]"  {Id.  at  229,  n.  15.) 

These  rationalizations  are  convincingly  rebutted  by 
Justice  O'Connor's  eloquent  and  impassioned  dissent, 
which  begins  its  discussion  of  this  point  with  a  reminder 
of  the  reasons  for  the  rule  against  admitting  prior  bad 
acts  evidence: 

there  is  the  danger  that,  because  a  defendant 
appears  to  be  a  bad  man  capable  of,  and  likely  to 
commit,  such  a  crime  as  that  charged,  a  jury 
might  be  led  to  dispense  with  proof  beyond  a 
reasonable  doubt  that  he  did  actually  commit 
the  crime  charged.  Moreover,  it  is  not  fair  that  a 
defendant  in  the  course  of  a  trial  should  be 
called  upon  to  defend  himself  against  accusa- 
tions not  set  forth  in  the  indictment. 

Id.  at  234,  quoting  from  C.  v.  Sfone,  321  Mass.  471,  473 
(1947). 

The  evidence  was  not  admissible  as  "modus  oper- 
andi," which  goes  only  to  the  identity  of  a  perpetrator 
(id.  at  235).  It  was  not  admissible  as  evidence  of  a  "com- 
mon scheme"  because  the  prior  acts  were  too  remote  to 
be  considered  "phases  of  one  continuous  operation[.]" 
(Id.  at  236.)  Finally,  the  expansion  of  the  "common 
scheme"  exception  to  prove  a  defendant's  commission 
of  the  act  charged  in  C.  v.  King,  387  Mass.  464  (1982),  does 
not  apply  due  to  the  remoteness  of  the  acts  admitted 
here.  (Id.  at  236-237.) 

Most  disappointing  and,  in  our  opinion,  unjustifiable, 
is  the  majority's  failure  to  distinguish  or  even  discuss  the 
Court's  longstanding  and  important  decisions  in  C.  v. 
Welcome  348  Mass.  68  (1964),  and  C.  v.  Ellis,  321  Mass. 
669  (1947).  "No  principled  distinction  can  be  made 
between  this  case  and  [Welcome,  which] .  .  .  articulates 
good  law,  and  has  recently  been  characterized  by  the 
court  as  stating  the  current  law.  That  case,  and  the  sound 
principle  of  fairness  that  it  enunciates,  should  not  be 
overruled  without  discussion  adequate  to  justify  such 
action."  (Id.  at  237.) 

Finally,  the  dissent  takes  note  of  the  glaring  inconsis- 
tency between  the  Court's  "retrogression"  from  fairness 
on  this  issue,  and  its  "recent  progressive  recognition  of 
the  danger  of  unfair  prejudice"  concerning  impeaching 
defendants  with  prior  convictions:  "The  court  is  moving 
in  two  diametrically  opposite  directions  simultaneously. 
The  direction  taken  by  the  court  in  this  case  is  the  wrong 
one"  (id.  at  238).  Justice  O'Connor  is  right.  Will  the  Court 
heed  his  insights  in  the  future? 
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G.  ANOTHER  REVERSAL  DUE  TO  IMPEACHMENT  BY 
PRIOR  SIMILAR  CONVICTIONS 

Introduction  of  defendant's  previous  drug  convictions 
at  his  trial  for  possessing  one  joint  with  intent  to  distrib- 
ute requires  reversal  in  C.  v.  Roucoulet,  22  Mass.  App. 
Ct.  603  (1986).  This  trial  judge,  like  the  one  in  C.  v. 
Guilfoyle,  396  Mass.  1003  (1985) ,  felt  that  the  similarity 
cut  in  favor  of  admissibility  rather  than  exclusion.  He  also 
thought  the  impeachment  warranted  because,  as  a 
repeat  offender,  the  defendant  would  face  a  stiffer  sen- 
tence and  thus  be  more  likely  to  lie.  He  was  wrong  on 
both  counts,  as  the  Appeals  Court  takes  the  unusual  step 
of  explicitly  barring  the  impeachment  at  any  retrial. 

H.  INTRODUCTION  OF  STALE  AND  PARDONED  CON- 
VICTIONS FOR  IMPEACHMENT  IS  CONDEMNED 

Yet  another  variation  on  the  theme  of  improper 
impeachment  by  prior  convictions  is  demonstrated  by 
C.  v.  Childs,  23  Mass.  App.  Ct.  33  (1986),  a  murder  case  in 
which  defendant's  trial  counsel  is  faulted  (a)  for  failure  to 
object  to  stale  convictions  which  should  have  been 
excluded  under  the  time  limits  set  by  the  first  two  para- 
graphs of  c.  233,  §  21;  and  (b)  for  failure  to  object  to  said 
impeachment  on  the  additional  ground  that,  having 
been  pardoned,  the  defendant  was  authorized  by  G.L. 
c.  127,  §  152  to  "deny  having  been  convicted  of  any 
offenses  for  which  he  had  been  pardoned."  Id.  at  37.  The 
procedure  to  follow  where  your  client  has  been  par- 
doned is  "for  defense  counsel  (prior  to  the  defendant's 
taking  the  stand)  to  request  the  judge  to  instruct  the 
prosecutor  not  to  inquire  about  any  offense  for  which 
the  defendant  has  been  pardoned."  (Id.  at  37,  n.  3.) 

Appellate  aficionados  will  notice  that  Childs  is  unique 
in  that  the  Appeals  Court  not  only  allowed  defendant's 
petition  for  rehearing  after  affirmance  (20  Mass.  App.  Ct. 
985  [1985]),  but  then  reversed  its  judgment  in  a  full 
opinion. 

I.  SDP  LAW:  A  GLIMMER  OF  HOPE 

There  is  a  considerable  silver  lining  to  the  customary 
affirmance  of  the  usual  denial  of  a  c.  123A,  §9  petition  for 
release  in  Poulin,  petitioner,  22  Mass.  App.  Ct.  988  (1986). 
While  the  Court  is  unwilling  to  override  the  hearing 
judge's  decision  as  to  which  of  the  competing  experts  to 
believe,  it  is  clearly  troubled  by  the  difficulty  of  proving 
beyond  a  reasonable  doubt  that  "past  sexual  miscon- 
duct, coupled  with  current  manifestations  of  impulsive 
behavior,  poor  therapy  response,  and  intellectual  and 
emotional  deficits  add  up  to  a  prognosis  of  a  person 
currently  'likely  to  attack  or  otherwise  inflict  injury  .  .  . 
because  of  his  uncontrolled  or  uncontrollable  desires.' " 
{Id.  at  989,  quoting  c.  123A,  §1.)  It  appears  that  at  least  one 
panel  of  the  Appeals  Court  is  prepared  to  require  the 
Commonwealth's  experts  to  disclose  the  clinical  basis  for 
their  opinion  that  unrepeated  past  misconduct  coupled 
with  present  emotional  shortcomings  is  sufficient  proof 
that  a  person  is  currently  sexually  dangerous.  Cross- 
examination,  anyone? 

J.  "SPEEDY  TRIAL"  DISMISSAL  UPHELD 

C.  v.  Plantier,  22  Mass.  App.  Ct.  314  (1986),  affirms  a 
district  court  judge's  allowance  of  a  larceny  defendant's 


motion  to  dismiss  for  failure  to  afford  him  a  speedy  trial 
Since  this  violation  was  the  basis  for  the  dismissal,  "a 
subsequent  prosecution  for  the  same  and  any  related 
offense  is  barred."  (Id.  at  319,  quoting  C.  v.  Balliro,  385 
Mass.  at  624.)  The  case  illustrates  that  Rule  36  is  not  the 
sole  route  to  dismissal  for  undue  delay,  and  also  under- 
lines the  efficacy  of  defense  affidavits  in  these  types  of 
situations.  When  a  dismissal  is  allowed  because  of  delay, 
press  to  make  sure  the  reason  is  on  the  record. 

K.  "DIRK  KNIFE"  DEFINED;  STATUTE  STRICTLY  CON- 
STRUED 

A  trial  judge's  reliance  on  Webster's  definition  of  a 
"dirk  knife"  runs  afoul  of  the  principle  that  criminal 
statutes  must  be  construed  strictly  in  C.  v.  Miller,  22 
Mass.  App.  Ct.  694  (1986).  The  knife,  "a  heavy,  oversized 
version  of  a  folding  pocket  knife  or  jack-knife,"  does  not 
fit  within  the  accepted  definition  of  a  blade  designed  or 
adapted  "for  use  as  a  stabbing  weapon."  Id.  at  697. 
Therefore,  defendant's  motion  for  a  required  finding 
should  have  been  allowed. 

Although  the  Appeals  Court  thus  does  not  need  to 
reach  the  defendant's  alternate  issue  that  the  jury 
instructions  as  to  the  definition  of  a  "dirk  knife"  were 
also  erroneous,  the  preservation  of  that  issue  is  a  perti- 
nent reminder  of  the  necessity  in  every  jury  case  to  file  a 
written  request  for  jury  instructions,  and  to  lodge  a  spe- 
cific objection  to  any  portion  of  the  judge's  actual 
instructions  which  do  not  comport  with  your  request. 

L.  EXTRATERRITORIAL  WARRANTLESS  ARREST  INVAL- 
IDATED 

C.  v.  Grise,  398  Mass.  247  (1986),  informs  us  that: 

1.  a  police  officer's  power  to  arrest  on  a  warrant  is 
statewide; 

2.  a  police  officer's  power  to  make  a  warrantless  arrest 
is  limited  to 

a)  the  boundaries  of  the  city  or  town  or 

b)  arrests  made  while  in  "fresh  and  continued  pur- 
suit" for  any  offense  committed  in  his  presence  and 
within  his  jurisdiction  (c.  41,  §98A); 

3.  when  an  extraterritorial  warrantless  arrest  is  nof 
made  in  fresh  pursuit,  the  officer's  power  of  arrest 
is  the  same  as  that  of  a  civilian,  i.e.,  limited  to 
felonies; 

4.  therefore  the  extraterritorial,  warrantless  misde- 
meanor (OUI)  arrest  in  this  case  was  invalid,  and  the 
fruits  of  such  an  arrest  must  be  suppressed. 

M.  DEFENDANT  ENTITLED  TO  HEARING  ON  TIMING 
AND  MERITS  OF  FORFEITURE  PROCEEDINGS 

C.  v.  Goldman,  398  Mass.  201  (1986),  teaches  that  a 
criminal  defendant  from  whom  the  Commonwealth 
seeks  forfeiture  of  money  or  goods  has  a  right  to  an 
evidentiary  hearing  on  both  the  timing  and  the  merits. 
As  to  timing,  the  familiar  (and  difficult)  Barker  v.  Wingo 
[407  U.S.  514  (1972)]  test  applies:  but  keeps  in  mind  that 
the  Commonwealth  may  not  routinely  delay  forfeiture 
proceedings  until  after  the  disposition  of  the  related 
criminal  charges.  On  the  merits,  defendant  gets  a  hear- 
ing as  to  whether  the  seized  funds  "were  used  in,  or  were 
proceeds  of,  his  unlawful  drug  activities."  (Id.  at  204.) 


NON-CRIMINAL  CASES 

PETITION  OF  THE  DEPARTMENT  OF  SOCIAL  SERVICES 
TO  DISPENSE  WITH  CONSENT  TO  ADOPTION,  397 
MASS.  659 

The  parents  appeal  the  decision  of  a  Probate  judge 
allowing  the  petitions  of  the  Department  of  Social  Serv- 
ices (DSS)  to  dispense  with  consent  to  adoption  of  their 
three  minor  children.  They  argue  that:  (1)  the  judge 
improperly  admitted  the  privileged  testimony  of  a  social 
worker,  and  (2)  DSS  failed  to  prove  by  clear  and  convinc- 
ing evidence  that  the  parents  were  presently  unfit. 

The  Court  holds  that  the  testimony  of  the  social 
worker  clearly  falls  within  one  of  the  exceptions  to  the 
privilege  [G.L.  c.112,  §135(d)]  and  rejects  the  argument 
that  the  exception  applies  only  to  a  social  worker  who 
brings  the  petition  as  being  too  narrow  a  construal  of  the 
statute. 

In  upholding  the  judge's  decision  on  current  unfit- 
ness, the  Court  provides  a  useful  summary  of  the  law  and 
principles  of  its  review  of  a  judge's  decision.  These  are: 

(1)  the  findings  of  a  judge  are  to  be  left  undisturbed 
unless  clearly  erroneous; 

(2)  the  judge's  assessment  of  the  weight  of  evidence 
and  credibility  of  witnesses  is  entitled  to  deference; 

(3)  the  decision  must  be  supported  by  clear  and 
convincing  evidence  of  current  unfitness,  and 

(4)  the  judge  must  enter  specific  and  detailed  findings. 

PARENTS  OF  TWO  MINORS  V.  BRISTOL  DIVISION  OF 

THE  JUVENILE  COURT  DEPARTMENT,  397  MASS.  846 

This  is  an  appeal  from  an  order  of  a  Juvenile  Court 
judge  allowing  the  Department  of  Social  Services  (DSS) 
'to  enter  the  [parents']  home  and  view  and  speak  with 
the  children.' 

The  order  came  after  a  petition  from  DSS  and  a  hearing 
held  before  the  judge.  The  petition  was  supported  by  an 
affidavit  stating  that  DSS,  through  its  Child  Abuse  Hot- 
line, had  received  an  anonymous  phone  call  alleging 
child  abuse.  In  addition,  the  affidavit  stated  that  the 
parents  had  chosen  not  to  cooperate  in  an  investigation. 
The  evidence  at  the  hearing  offered  nothing  additional. 

Appeals  to  the  single  justice  under  G.L.  c.  211,  §3  hav- 
ing failed,  the  investigation  was  carried  out.  However, 
the  parents  continued  to  prosecute  the  appeal. 

The  Court  initially  rejects  the  argument  by  DSS  that  the 
issue  is  moot,  on  the  basis  that  "'the  issue  was  one  of 
public  importance,  where  it  was  fully  argued  on  both 
sides,  where  the  question  was  certain,  or  at  least  very 
likely,  to  arise  again  in  similar  factual  circumstances,  and 
especially  where  appellate  review  could  not  be  obtained 
before  the  recurring  question  would  again  be  moot'" 
citing  Lockhart  v.  Attorney  General,  390  Mass.  780,  783 
(1984). 

On  another  procedural  issue,  the  appropriateness  of 
review  under  G.L.  c.  211,  §3,  the  Court  determines  that 
the  alternative  route  of  appeal,  being  to  incur  contempt 
and  then  to  appeal,  is  an  inappropriate  one. 

As  to  the  merits  of  the  question,  the  Court  holds  that 
there  is  no  express  or  inherent  power  in  the  Court  to 
order  an  investigation  into  the  home  on  a  non-emer- 
gency basis. 


ADOPTION  OF  A  MINOR,  22  MASS.  APP.  CT.  468 

The  issue  in  this  case  is  whether  the  foster  parents  have 
standing  to  bring  a  petition  for  adoption  of  a  child,  under 
the  legal  custody  of  the  Department  of  Social  Services 
(DSS),  whose  parent  has  consented  to  adoption. 

The  foster  parents,  who  have  cared  for  the  child  since 
she  was  two  weeks  old,  wrote  DSS  on  two  occasions 
stating  their  desire  to  adopt  her.  DSS  approved  the 
placement  of  the  child  with  a  natural  great  uncle  and  his 
wife  and  notified  the  foster  parents  that  the  child  would 
be  removed  from  their  home.  The  foster  parents  then 
petitioned  the  Court  which  dismissed  their  petition 
without  an  evidentiary  hearing.  The  appeal  followed. 

The  Appeals  Court,  citing  Adoption  of  a  Minor,  386 
Mass.  741  (1982),  holds  that  one  of  the  'conditions'  of  G.L. 
c.210,  §2A,  that  a  petitioner  aggrieved  by  the  refusal  of 
DSS  to  approve  a  petition  for  adoption  may  appeal  to  the 
Probate  Court,  has  been  met.  The  "petition"  in  this  case 
is  the  letters  to  DSS  indicating  the  foster  parents'  desire 
to  adopt  the  child.  The  Court  distinguishes  this  case  from 
the  1982  case  in  that  here  there  was  consent  to  adoption 
by  the  mother,  whereas  in  the  1982  case  there  was  no 
such  consent.  Thus,  the  foster  parents  here  have  "care" 
of  the  child  within  the  meaning  of  G.L.  c.210,  §3(a). 

The  Court  thus  reverses  the  order  dismissing  the  peti- 
tion and  orders  a  hearing  on  the  merits. 


AN 

INVITATION 

The  Committee  for  Public  Counsel  Services  News- 
letter is  seeking  individuals  who  would  be  interested 
in  writing  articles  for  the  "Forum."  Please  submit  ideas 
and  background  information  to  Ms.  Carmen  Arroyo, 
Newsletter  Coordinator. 


PUBLIC  HEARINGS 
ON 

ATTORNEY  COMPENSATION 
AND 

PERFORMANCE  STANDARDS 
FOR  CRIMINAL  CASES 

January  13,  1987  —  Boston  —  Massachusetts  Bar 
Association  4:30  -  7:30  P.M. 

January  20,  1987  —  Springfield  —  Hall  of  Justice 
4:30  -  7:30  P.M. 

January  27,  1987  —  Worcester  —  Superior  Court, 
Room  12  4:30  -  7:30  P.M. 


PERSONNEL  UPDATE 

A.  MAJOR  CHANGES 

1.  The  new  attorney-in-charge  of  the  Barnstable 
County  office  will  be  William  W.  Robinson,  the 
senior  trial  attorney  in  the  Plymouth  County 
office.  Bill,  a  graduate  of  Yale  University  and  Yale 
Law  School,  began  with  the  MDC  in  1973. 

2.  Charles  T.  Spurlock,  attorney-in-charge  of  the 
Roxbury  office,  has  been  named  as  a  justice  of 
the  Roxbury  District  Court  by  the  Governor  and 
approved  by  the  Executive  Council.  Spurlock 
has  been  in  his  present  position  since  May,  1985. 
Prior  to  that,  he  was  an  assistant  United  States 
attorney  in  Boston,  specializing  in  bank  fraud 
and  drug  cases,  and  an  assistant  district  attorney 
in  Middlesex  County. 

3.  Lisa  M.  Hewitt,  the  Committee's  new  legislative 
counsel,  comes  with  extensive  experience  of 
work  in  the  state  Legislature.  She  was  a  research 
supervisor  with  the  Special  Joint  Commission  on 
Uniform  Sentencing  and  Revision  of  the  Crimi- 
nal Law  Statutes,  and  she  also  served  as  legisla- 
tive researcher  and  as  staff  coordinator  for  the 
House  Committee  on  the  Judiciary  and  the 
Committee  on  Criminal  Justice.  In  addition  to 
her  legislative  liaison  duties,  Lisa  will  be  a  trial 
attorney  in  Suffolk  County.  She  is  a  graudate  of 
Stonehill  College  and  Suffolk  University  Law 
School. 

4.  James  J.  Brady,  who  has  been  a  trial  attorney  with 
the  MDC  and  the  CPCS  since  December,  1966, 
will  retire  at  the  end  of  this  year.  Jim's  first 
assignment  was  in  Suffolk  County.  He  moved  to 
Middlesex  in  1978  and  was  then  assigned  to  the 
Worcester  County  office  in  1980.  In  1984  Jim 
transferred  back  to  Boston  to  handle  Rule  30  and 
SDP  matters  throughout  the  state.  Jim  was  known 
for  his  persistence  in  pursuing  his  theory  of  the 
case  and  his  aggressive  cross  examination.  He 
will  be  entering  private  practice  in  the  Fram- 
ingham  area. 

B.  NEW  STAFF 

1.  Alice  Bell,  a  secretary  with  the  Boston/Appeals 
Unit,  holds  a  certificate  in  business  management 
and  administration  from  the  Boston  School  of 
Business.  Date  effective  (DE):  9/2/86. 

2.  Colleen  Quinn  Brady,  an  attorney  in  the  Spring- 
field office,  received  her  J.D.  from  Georgia  State 
University.  She  holds  an  M.S.W.  degree  from 
Catholic  University  and  a  B.A.  from  George 
Washington  University.  DE:  9/8/86. 

3.  Nancy  L.  Chiaramonti,  a  purchasing  clerk  in  the 
Boston  office,  has,  in  addition  to  her  vast  expe- 
rience as  a  purchasing  agent,  experience  as  an 
EMT  and  CPR  instructor  and  has  been  a  volun- 
teer member  of  the  Boston  Ambulance  Squad. 
DE:  9/2/86. 

4.  Martha  A.  Daley,  a  secretary  in  the  Cambridge 
office,  has  held  clerk  and  administrative  assistant 
positions  with  the  Boston  Police  Department, 
and  the  Massachusetts  Municipal  Association. 

DE:  9/2/86. 


5.  Brenda  Cameron,  a  personnel  clerk  in  the  Bos- 
ton office,  has  been  previously  employed  as  a 
clerk  with  the  Kemper  Insurance  Company,  and 
the  John  Hancock  Mutual  Life  Insurance  Com- 
pany. DE:  9/8/86. 

6.  Lee  Joseph  Fortier,  an  attorney  in  the  Brockton 
office,  received  his  J.D.  from  Suffolk  University 
Law  School.  Before  joining  CPCS,  he  held  the 
position  of  assistant  divisional  counsel  with  the 
Department  of  Social  Services  in  Fall  River,  and 
served  as  a  law  student  intern  in  the  CPCS  Bristol 
County  office.  DE:  9/29/86. 

7.  Margaret  Gibbons,  a  graduate  of  the  Boston  Col- 
lege Graduate  School  of  Social  Work,  will  be 
providing  much  needed  social  services  to 
defendants  in  our  Springfield  and  Worcester 
offices.  She  is  a  licensed  independent  clinical 
social  worker  who  specializes  in  therapeutic 
intervention  with  substance  abuse  clients.  She 
previously  provided  social  work  services  at  St. 
Francis  House,  a  program  for  the  homeless  in 
Boston.  DE:  9/15/86. 

8.  Joann  Johnson,  a  secretary  in  the  Boston/ 
Appeals  Unit,  attended  Bay  State  Junior  College 
where  she  received  her  associates  degree  in 
secretarial  science.  DE:  11/1/86. 

9.  Mary  Page  Kelley,  an  attorney  in  the  Cambridge 
office,  received  her  J.D.  from  Harvard  Law  School 
where  she  served  as  president  of  the  Harvard 
Defenders.  She  received  her  B.A.  in  government 
from  Smith  College  in  Northampton.  DE:  9/8/86. 

10.  Kathryn  G.  Kocourek,  a  secretary  in  the  Cam- 
bridge office,  received  her  secretarial  training  at 
the  Tech  Age  Business  School.  DE:  8/18/86. 

11.  Amy  Meterparel,  a  secretary  in  the  Boston/Trial 
Unit,  attended  Goucher  College  where  she 
received  her  B.A.  in  English  literature.  She  has 
been  previously  employed  as  a  photography 
instructor,  librarian,  and  administrative  assistant. 
DE:  8/11/86. 

12.  Stacey  Skinner,  a  clerk  in  the  Boston  office, 
attended  Hesser  College  in  Manchester,  NH.  DE: 
8/11/86. 

13.  Beth  Taber,  a  clerk  in  the  Boston/Private  Coun- 
sel Division,  holds  an  associate  degree  in  busi- 
ness from  Newbury  Junior  College.  DE:  8/25/86. 

14.  Jeffrey  Travaline,  an  attorney  in  the  Lynn  office, 
received  his  J.D.  from  Suffolk  University  Law 
School.  He  was  previously  employed  as  a  medi- 
cal malpractice  defense  attorney  with  the  Boston 
firm  of  Dunn  &  Rogers  and  has  served  as  captain 
and  defense  attorney  in  the  U.S.  Marine  Corps. 
DE:  9/29/86. 


RESIGNATIONS 

1.  Ann  Corbo,  a  personnel  clerk  in  the  Boston 
office,  resigned  August  29,  1986.  She  will  be 
returning  to  the  University  of  Massachusetts. 

2.  Lorraine  Gallagher-Rae,  a  purchasing  clerk  in 
the  Boston  office,  resigned  on  September  12, 
1986,  after  working  with  the  Committee  since 
December,  1978.  She  is  now  residing  in  New 
Hampshire. 


11 


3.  -  Barbara  Hodgkins,  an  administrative  assistant  in 

the  Cambridge  office,  resigned  on  August  29, 
1986,  after  employment  since  September,  1978. 

4.  Beth  Scott,  an  attorney  in  the  Boston/Appeals 
Unit,  resigned  on  September  12, 1986.  She  is  now 
residing  in  California. 

5.  Joseph  Young,  an  attorney  in  the  Brockton 
office,  resigned  on  September  19, 1986,  to  enter 
private  practice. 

6.  Stephen  Bowzer,  an  attorney  in  the  Cambridge 
office  since  1980,  resigned  effective  November 
28,  1986,  to  enter  private  practice. 

D.  TRANSFERS 

1.  Nancy  Caplan,  an  attorney  in  the  Springfield 
office  since  December,  1983,  to  the  Cambridge 
office.  DE:  9/8/86. 

2.  Margaret  VanDeusen,  an  attorney  in  the  Boston 
office  since  September,  1980,  to  the  Roxbury 
office.  DE:  9/15/86. 


IN  MEMORIAM 

THOMAS  J.  HERBERT 

Thomas  J.  Herbert,  the  Chief  Trial  Counsel  and 
Chief  of  the  Homicide  Unit  for  the  Committee  for 
Public  Counsel  Services,  died  suddenly  from  a  heart 
attack  in  August. 

Tom  was  a  model  trial  lawyer.  He  put  his  heart  and 
soul  into  every  case,  conducting  in-depth  investiga- 
tions and  thorough  legal  research.  He  utilized  all 
available  legal  procedures  and  he  argued  forcefully. 
He  was  respected  by  his  peers  and  by  his  opponents. 
He  dominated  the  courtroom  with  his  imaginative 
defenses  and  his  physical  presence.  In  the  cases  that 
he  lost,  the  record  was  always  preserved  and  the 
objections  were  a  model  of  explicitness. 

T.J.,  as  he  was  known  to  his  friends,  joined  the 
Massachusetts  Defenders  Committee  in  March,  1965. 
He  was  a  trial  attorney  until  1972,  when  he  was 
appointed  to  be  the  attorney-in-charge  of  Middlesex 
County  for  the  MDC.  Fifteen  months  later,  he  was 
named  supervisor  of  the  district  courts  for  Middlesex, 
Suffolk,  and  Norfolk  Counties.  His  next  promotion,  to 
chief  trial  counsel,  required  that  he  travel  throughout 
the  state  overseeing  all  of  the  regional  supervisors. 
During  this  latter  period,  Tom  handled  many  MDC 
cases  in  Dukes  and  Nantucket. 

With  the  change-over  to  the  Committee  for  Public 
Counsel  Services  in  July,  1984,  T.J.  became  responsible 
for  the  assignment  of  all  murder  cases  and  became 
Chief  of  the  Homicide  Unit  of  the  Public  Counsel 
Division. 

Tom  was  the  attorney  in  many  noted  cases,  includ- 
ing Commonwea/fh  v.  Benders,  361  Mass.  704  (1972), 
the  threshold  state  case  on  the  issue  of  joint  enter- 
prise, and  the  "Small  Loans"  trial  of  the  1960's. 

Tom  Herbert  was  a  public  defender  and  proud  of  it. 
He  was  a  model  for  the  public  defenders  and  the 
private  attorneys  with  whom  he  worked.  There  can  be 
no  better  testimony  to  his  memory. 


TWO  FORMER  MDC  CHIEF 
COUNSEL  TO  RETIRE 

Edgar  A.  Rimbold  and  Gerard  F.  Schaefer,  who  served 
as  the  chief  counsel  of  the  Massachusetts  Defenders 
Committee  (MDC)  from  1964  to  1972  and  1972  to  1984 
respectively,  have  announced  their  intention  to  retire 
from  active  service  with  the  Committee  for  Public  Coun- 
sel Services. 

Rimbold  is  presently  the  attorney-in-charge  of  the 
Committee's  Barnstable  County  office,  where  he  has 
been  since  1972.  He  began  as  a  staff  attorney  with  the 
Voluntary  Defenders  Committee  in  1959  and  moved 
over  to  the  Massachusetts  Defenders  Committee  when  it 
was  established  in  1960.  He  was  named  chief  counsel  in 
1964.  During  the  eight  years  of  Rimbold'^  leadership,  the 
MDC  expanded  from  an  attorney  staff  of  thirteen  to  a 
staff  of  seventy-five,  full-time  offices  were  established, 
and  the  court  coverage  was  provided  statewide.  In  addi- 
tion, it  was  during  this  time  that  the  MDC  began  provid- 
ing representation  in  the  district  courts.  Ed  was  active  in 
the  National  Legal  Aid  and  Defender  Association,  serv- 
ing on  its  board  of  directors,  its  executive  committee, 
and  as  chairman  of  its  defenders  committee.  Ed  and  his 
wife  plan  to  retire  to  Florida. 

Schaefer  began  as  a  trial  attorney  with  the  MDC  in 
1966.  When  he  became  chief  counsel  in  1972,  he  com- 
pletely reorganized  MDC  operations,  instituting  a  basic 
training  program,  a  supervisory  system  for  all  attorneys, 
an  appeals  division,  social  and  investigative  services  for 
each  office,  and  additional  neighborhood  legal  offices. 
He  also  instituted  the  concept  of  vertical  representation 
of  clients  by  the  attorney  staff.  Most  of  these  new  pro- 
grams were  initiated  with  federal  LEAA  (Law  Enforce- 
ment Assistance  Administration)  funds  and  then  taken 
over  with  state  funding. 

During  Schaefer's  tenure  as  chief  counsel,  the  MDC 
established  a  reputation  as  having  outstanding  trial  attor- 
neys, which  mirrored  his  own  reputation  within  the 
court  system.  As  a  trial  attorney  himself,  he  was  known 
for  his  ability  to  analyze  a  case,  for  thorough  investiga- 
tion, for  detailed  legal  research,  and  for  tactical  genius  in 
presentation. 

The  MDC  went  through  a  period  of  enormous  growth 
during  this  period  and  Schaefer  constantly  monitored 
the  quality  of  representation  of  the  full-time  staff.  He 
guided  the  successful  legislative  effort  to  establish  pay 
"parity"  with  the  district  attorneys  and  improved  MDC's 
offices  throughout  the  state.  He  actively  supported  the 
change  from  the  MDC  to  the  Committee  for  Public 
Counsel  Services.  In  the  time  since  the  establishment  of 
the  new  organization,  he  has  been  acting  as  a  transition 
advisor  from  the  position  of  Chief  Trial  Counsel. 

Jerry  Schaefer  leaves  a  legacy  of  excellence  to  the 
defense  of  indigents.  Virtually  all  of  the  standards  he 
instituted  as  chief  counsel  of  the  MDC  have  now  been 
adopted  by  the  Legislature  and  the  Supreme  Judicial 
Court  as  standards  for  the  system  of  representing  the 
indigent.  There  can  be  no  greater  testimonial  to  the 
quality  of  his  leadership  at  MDC. 
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SOCIAL  SERVICE  DIVISION 

There  are  many  instances  where  the  evidence  against  a 
client  is  overwhelming,  presenting  the  attorney  with  an 
apparently  untriable  case.  It  is  clear  from  the  outset  that 
the  client's  best  interests  are  served  by  a  guilty  plea,  but 
the  district  attorney  is  insisting  on  a  committed  sentence 
and  there  will  be  an  unagreed  recommendation.  Is  trial 
always  necessary? 

Enter  social  service,  giving  the  client  more  than  one 
advocate.  An  interdisciplinary  team  approach  to  client 
representation  and  advocacy  can  give  the  defense  team 
an  advantage  over  the  Commonwealth  —  in  spite  of  the 
nature  of  the  case. 

Public  Counsel  Division  Trial  Unit  attorneys  usually 
refer  cases  to  the  Social  Service  Unit  when  its  involve- 
ment may  make  the  difference  between  committed  time 
and  probation  or  possibly  a  major  reduction  in  the  sen- 
tence numbers. 

How  is  this  done?  It's  quite  basic.  The  social  worker 
evaluates  the  client;  develops  a  psychosocial  assessment; 
consults  with  the  attorney  on  the  case,  examines  the 
client's  history  and  condition;  develops  a  treatment 
plan,  composed  of  community-based  services,  if  practi- 
cable; gets  the  client  involved  in  treatment  prior  to  dis- 
position; appears  in  court  at  the  time  of  disposition  and 
advocates  with  the  attorney  for  an  alternative  sentence 
—  using  already  involved  community-based  services  as 
special  conditions  of  probation. 

The  experience  over  the  last  three  years  has  been  that 
Superior  Court  and  district  court  judges  are  very  respon- 
sive to  this  approach.  They  like  seeing  extra  resources  in 
court,  feel  as  though  indigent  clients  are  receiving  qual- 
ity representation  and  are  generally  more  inclined  to  go 
along  with  well  documented  and  supported  recom- 
mendations. 

The  Committee's  Social  Service  Unit  currently  consists 
of  only  two  full-time  persons:  Joseph  Murphy,  M.S.W., 
who  coordinates  all  social  service  personnel  from  the 
Boston  office,  and  Margaret  Gibbons,  working  out  of  the 
Springfield  office,  also  covering  the  Worcester  area. 
Social  Services  also  utilizes  some  part-time  students 
whom  Murphy  supervises  as  part  of  their  university  stu- 
dies. Joe  and  his  students  are  available  primarily  to  Public 
Counsel  Division  attorneys  in  Greater  Boston,  including 
Roxbury,  Cambridge,  Dedham  and  Brockton.  There  are 
plans  to  expand  this  service  statewide,  including  to  Pri- 
vate Counsel  Division  assignments,  through  the  use  of 
model  resource  centers.  In  the  meantime,  Joe  Murphy  is 
available  for  advice;  call  482-6212,  X336. 

COMMENT  CONTINUED 

While  it  is  clear  that  most  private  attorneys  accepting 
assignments  also  provide  quality  representation,  an 
analysis  of  the  bills  submitted  indicates  that  frequently 
minimal  or  no  time  is  devoted  to  some  of  the  basic 
requirements  that  should  be  undertaken  in  any  case  if 
the  zealous  advocacy  that  is  required  by  the  Committee 


and  the  Code  of  Professional  Responsibility  is  to  be  pro- 
vided. For  example,  at  the  district  court  level,  it  is  unu- 
sual for  bills  to  include  time  spent  on  investigation, 
research,  preparation  and  filing  of  motions,  or  explora- 
tion of  dispositional  alternatives.  The  typical  bill  is  for  less 
than  three  hours'  service,  including  court  appearances 
and  waiting  time. 

While  recognizing  that  district  court  practice  often  is 
quick  and  informal  and  that  dispositions  seldom  result  in 
incarceration,  the  perception  and  reality  of  the  situation 
is  that  the  lack  of  time  spent  on  cases  in  the  district  court 
can  result  in  lawyering  that  is  less  than  what  is  owed  to 
any  client.  For  example,  even  clients  who  admit  guilt  are 
entitled  to  advice  as  to  whether  the  Commonwealth  has 
the  evidence  to  meet  its  burden  of  proof  on  each  of  the 
elements  of  the  crimes  charged  and  on  possible  legal  or 
technical  defenses  that  might  be  available.  In  prior 
commentary  we  have  pointed  out  two  of  the  ostensible 
reasons  why  this  basic  work  sometimes  is  not  done:  the 
per-assigned-day  compensation  system,  which  gives  no 
remuneration  for  the  time  spent  on  a  case,  and  the  lack 
of  available  resources,  such  as  investigators  and  social 
service  personnel,  to  carry  out  the  efforts  that  should 
have  been  undertaken. 

While  lack  of  adequate  compensation  and  resources 
for  the  private  bar  are  problems  that  must  be  rectified  , 
they  cannot  stand  in  the  way  of  fulfilling  the  responsibility 
every  lawyer  has  to  providing  zealous  advocacy  and 
effective  representation.  As  of  April  1, 1987,  the  per  diem 
system  of  compensation  will  be  changed  to  an  hourly 
system.  We  have  also  instituted  a  mandatory  training 
requirement  for  attorneys  accepting  assignments  in  the 
district  courts.  While  these  two  changes  should  give 
greater  financial  incentive  and  tools  to  private  lawyers 
practicing  in  the  district  courts,  there  are  other  steps  that 
are  underway  to  provide  help.  For  the  past  six  months,  a 
group  of  experienced  private  and  public  criminal  practi- 
tioners, under  the  chairmanship  of  Attorney  Nancy 
Gertner,  has  been  developing  performance  standards 
for  criminal  practice.  These  standards  will  provide  both 
public  and  private  attorneys  with  a  guideline  for  quality 
representation  and  a  benchmark  against  which  perform- 
ance on  a  case  can  be  measured.  In  addition,  the  Com- 
mittee has  plans  to  establish  a  model  resource  center 
which  will  offer  investigative,  dispositional,  and  inter- 
preter services  to  both  public  and  private  attorneys,  and 
it  will  encourage  the  increased  use  of  the  indigent  court 
costs  statute  (G.L.  c.  261,  §  27A-G).  Finally,  the  Committee 
has  placed  obligations  on  the  Bar  Advocate  programs  to 
monitor  in-court  activity  by  attorneys  and  has  requested 
appropriations  to  enable  it  to  have  court  monitors 
throughout  the  state. 

The  purpose  of  these  efforts  is  twofold:  to  provide 
tools  for  lawyers  to  do  a  more  thorough  job  and  to 
permit  the  Committee  to  measure  their  performance 
and  insure  high  quality  representation.  While  the 
achievement  of  these  goals  may  result  in  increased  time 
being  spent  on  cases,  there  should  be  a  payback  in  the 
enhancement  of  skills,  resources,  effectiveness,  and  sat- 
isfaction in  the  representation  of  clients. 


COMPUTERIZATION 
ARRIVES  AT  CPCS 

In  July,  1984,  the  Committee  for  Public  Counsel  Serv- 
ices (CPCS)  took  its  first  small  step  toward  the  use  of 
automated  data  processing  equipment  when  it  installed 
word  processing  equipment  for  the  Appeals  Unit.  It  then 
took  its  first  big  step  in  1985,  when  the  operations  of  the 
Private  Counsel  Division  and  Administration  Division 
were  automated.  The  boldest  step  in  this  phased  change- 
over took  place  in  September  and  October  this  year, 
when  the  Committee  put  computer  equipment  in  all  of 
its  Public  Counsel  Division  offices  throughout  the  state 
and  significantly  expanded  the  capability  of  its  Private 
Counsel  Division  operations. 

The  planning  process  for  the  installation  of  computers 
and  word  processing  equipment  began  in  July,  1984. 
Initially  under  the  direction  of  the  then  general  counsel, 
Richard  Hayes,  the  overall  direction  is  now  provided  by 
Attorney  Richard  Zorza  of  the  Appeals  Unit,  who  also 
carries  the  title  of  Special  Counsel  for  Technology.  The 
most  important  initial  decision  in  the  planning  process 
was  to  hire  a  data  base  manager,  Bryan  Shumsky,  who 
studied  and  worked  on  computers  at  both  M.l.T.  and 
Stanford  University,  from  which  he  earned  his  B.A. 
degree. 

The  Committee's  computer  system  is  a  multi-faceted 
one.  In  the  Private  Counsel  Division,  it  keeps  records  of 
assignment  of  counsel,  billing  and  payment,  and  disposi- 
tional information.  Its  capabilities  are  enormous.  For 
example,  all  bills  submitted  are  automatically  checked 
against  the  Notice  —  Assignment  of  Counsel  forms 
(NAC's)  submitted  by  the  courts.  All  in-court  and  out-of- 
court  services  are  also  entered.  This  enables  us  to  deter- 
mine the  number  of  cases  and  hours  per  day  billed. 
Information  necessary  for  effective  management  can  be 
quickly  and  accurately  generated  simply  by  denoting  the 
attorney  assigned,  the  court,  the  judge,  or  the  offense 
charged. 

The  computer  system  speeds  up  the  billing  process 
significantly  and  greatly  improves  communication  in  the 
Private  Counsel  Division.  "New  software  for  the  pay- 
ment of  bills  was  instituted  in  July,  1986,  enabling  the 
Committee  to  collect  far  more  data  than  previously,  and 
the  bills  can  be  processed  more  accurately  and 
promptly,"  according  to  Gina  Dembowski,  the  manager 
of  the  Private  Counsel  Division's  operation. 

Zorza,  Shumsky,  and  Cathy  Stewart,  Office  Support 
Coordinator  of  the  Committee,  personally  installed  and 
tested  the  equipment,  and  trained  the  staff,  in  the  Public 
Counsel  Division  local  offices,  traveling  from  Pittsfield  to 
Barnstable  to  Lynn  in  the  process.  This  system  not  only 
keeps  records  of  cases,  but  also  is  programmed  to  pro- 
duce motions,  jury  instruction  requests,  and  other  litiga- 
tion support  information.  Among  the  more  futuristic 
plans  for  this  system  is  the  development  of  an  interactive 
video  training  program,  under  a  special  arrangement 
with  Harvard  and  Wake  Forest  Law  Schools. 

Zorza,  Shumsky  and  Stewart  are  presently  spending  a 
great  deal  of  their  time  familiarizing  the  staff  with  the 


equipment  and  making  adjustments  in  the  programs  to 
fulfill  local  needs.  For  many  members  of  the  full-time 
staff,  the  computers  are  a  major  change.  "We  are  trying 
to  show  them  that  this  is  not  a  threat,  but  a  tool  that  has 
vast  capabilities  to  help,"  says  Shumsky. 

In  the  short  time  that  the  local  offices  have  had  the 
new  equipment,  they  have  expressed  increasing  enthu- 
siasm and  are  excited  about  the  next  phase,  the  creation 
of  a  statewide  telecommunication  network  so  that  all 
offices  of  CPCS  are  interconnected. 

Future  plans  include  tying  in  the  Bar  Advocate  pro- 
grams and  enabling  private  counsel  who  accept  Com- 
mittee assignments  to  also  tap  into  the  litigation  support 
aspects  of  the  system. 


TRIAL  DE  NOVO  ELIMINATED 
IN  TWO  COUNTIES 

Legislation  which  would  eliminate  trial  de  novo  in 
Hampden  and  Essex  Counties  beginning  July  1,  1987,  for 
a  two-year  period,  was  enacted  and  signed  into  law  by 
the  Governor  on  December  1,  1986.  This  legislation, 
which  was  proposed  by  Chief  Justice  Zoll  of  the  District 
Court  Department,  is  intended  to  be  a  test  to  determine 
whether  this  change  in  the  court  system  will  reduce  the 
number  of  times  victims  and  witnesses  must  appear  in 
court  and  to  improve  the  administration  of  justice  at  the 
district  court  level. 

The  legislation  provides  that,  after  the  pretrial  confer- 
ence, a  hearing  on  the  results  of  that  conference,  and  all 
discovery  have  been  completed,  the  defendant  must 
elect  whether  to  have  the  case  heard  by  a  justice  at  a 
bench  trial  or  whether  to  opt  directly  for  the  jury  trial 
session.  If  the  bench  trial  is  selected,  then  there  is  no 
right  to  appeal  that  decision  to  a  jury  (as  is  presently  the 
case),  but  an  appeal  on  legal  grounds  may  be  made  to  the 
Appeals  Court.  The  bench  trial  will  become  a  court  of 
record  under  this  new  system. 

Discovery  rights  under  Mass.  R.  Crim.  P.  14  are  slightly 
expanded:  "[T]he  judge  shall  issue  an  order  of  discovery 
requiring  .  .  .  that  the  defendant  be  permitted  to  dis- 
cover .  .  .  any  material  and  relevant  evidence,  docu- 
ments, statements.  .  .  .  [Including]  .  .  .  the  names  and 
addresses  of  the  prospective  witnesses.  .  .  ."  Pretrial 
motions  heard  and  decided  in  the  bench  session  cannot 
be  re-heard  in  the  jury  session. 

Mass.  R.  Crim.  P.  12(c)  is  also  changed  in  that  the 
defendant,  if  (s)he  wishes  to  tender  an  admission  to 
sufficient  facts,  may  do  so  before  making  the  aforesaid 
election.  The  judge  must  then  permit  withdrawal  of  the 
tendered  admission  if  (s)he  intends  to  exceed  the 
defendant's  requested  disposition;  the  defendant  can 
then  make  the  election. 

Prior  to  the  end  of  the  two-year  test  period,  reports 
will  be  submitted  to  the  legislature  describing  the  impact 
of  the  legislation.  New  legislation  would  then  be  re- 
quired to  either  continue  the  test  or  expand  the  change 
to  the  entire  district  and  municipal  court  system. 


SCHEDULE  OF  TRAINING  PROGRAMS 

DATE 

TYPE  OF  TRAINING 

LOCATION 

mm  V/  >^      vii          1  ^ 

Oct.  21,  28 

Mental  Health 

Worcester 

Oct.  25 

Post-Conviction 

Worcester 

Nov  12  13 

Mental  Health 

Barnstable 

Nov.  15 

Juvenile  Delinquency 

Boston 

Nov  15  22 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Springfield 

Nov.  15,  22 

Child  Abuse  &  Neglect 

Boston 

Dec.  b 

Juvenile  Delinquency 

Boston 

Dec.  6,  13 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Taunton 

Dec.  9,  10 

Mental  Health 

Pittsfield 

1987- 

lan  13  14 

Mental  Health 

Peabody 

Jan.  15 

SDP  Law  &  Hearings 

Cambridge 

Jan.  24,  31 

Child  Abuse  &  Neglect 

Springfield 

Feb.  10 

Post-Conviction 

Pittsfield 

Feb  10  11 

Mental  Health 

Taunton 

Feb.  28 

luvenile  Delinouencv 

J  U  »  V    1  1  I  IV.             Villi  Vj  U  V.   1  1  *  T 

Springfield 

Mar  10  11 

Mental  Health 

Boston 

Mar.  14 

Juvenile  Delinquency 

Taunton 

Mar.  21,  28 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Peabody 

Apr.  4,  11 

Child  Abuse  &  Ne2lect 

Brockton 

Apr.  25 

Juvenile  Delinquency 

Peabody 

May  9 

Juvenile  Delinquency 

Worcester 

May  16,  23 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Brockton 

June  6,  13 

Child  Abuse  &  Neglect 

Springfield 

June  13 

Post-Conviction 

Boston 

Sept.  12,  19 

Child  Abuse  &  Neglect 

Peabody 

Sept.  12,  19 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Worcester 

I 


.1 


15 


STATE  HEADQUARTERS 
COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 
80  Boylston  Street,  Suite  600 
Boston,  MA  02116 
(617)  482-6212 

DIRECTORY 
PUBLIC  COUNSEL  OFFICES 

Barnstable  (Barnstable,  Dukes  &  Nantucket  Counties) 

3166  Main  Street,  P.O.  Box  258 
Barnstable,  MA  02630-0258 
(617)  362-8101 

Brockton  (Plymouth  County) 

9  Belmont  Street,  P.O.  Box  316 
Brockton,  MA  02403 
(617)  583-5316 

East  Cambridge  (Middlesex  County) 

189  Cambridge  Street 
East  Cambridge,  MA  02141-1206 
(617)  868-3300 

Lowell  (Middlesex  County) 
42  Church  Street 
Lowell,  MA  01852-2217 
(617) 458-7161 

Salem  (Essex  County) 
One  Salem  Green 
Salem,  MA  01970 
(617)  598-7122 
(As  of  January,  1987) 

New  Bedford  (Bristol  County) 

758  Purchase  Street,  Suite  10 
New  Bedford,  MA  02740-6642 
(617)  997-3301 


Pittsfield  (Berkshire  County) 
139  North  Street 
Pittsfield,  MA  01202 
(413)  447-7342 
(As  of  January,  1987) 

Roxbury  Defenders  Unit  (Suffolk  County) 
124-126  Warren  Street 
Roxbury,  MA  02119-3233 
(617)  445-5640 

Springfield  (Hampden  &  Hampshire  Counties) 
1145  Main  Street 
Springfield,  MA  01102 
(413)  732-3107 
(As  of  January,  1987) 

Worcester  (Worcester  County) 

340  Main  Street 
7th  Floor,  Room  724 
Worcester,  MA  01608-1601 
(617)  791-9288 

Boston  (Suffolk  County) 

80  Boylston  Street,  Suite  600 
Boston,  MA  02116 
(617) 482-6212 

Dedham  (Norfolk  County) 
450  Washington  Street 
Dedham,  MA  02026 
(617)  326-0632 


COUNTY  BAR  ADVOCATE  PROGRAMS 


Barnstable  County  Bar  Advocates,  Inc. 
First  District  Courthouse,  Room  403 
Barnstable,  MA  02630 
(617)  362-2511,  Ext.  428 

Berskhire  County  Bar  Advocates,  Inc. 
85  East  Street 
Pittsfield,  MA  01201 
(413)  442-7444 

Boston  Bar  Association  (Suffolk  County-BMC) 

16  Beacon  Street 
Boston,  MA  02108 
(617)  742-0615 

Bristol  County  Bar  Advocates,  Inc. 

448  County  Street 

New  Bedford,  MA  02740 

(617)  999-1322 

Dukes  County  Bar  Association 
Committee  To  Represent  Indigents,  Inc. 

Box  186  (Main  Street) 
Edgartown,  MA  02539 
(617)  627-4303 

Essex  County  Bar  Association  Advocates,  Inc. 

P.O.  Box  510  (11  Beech  Street) 
Manchester,  MA  01944 
(617)  526-4790) 


Franklin  County  Bar  Association  Advocates,  Inc. 
55  Federal  Street,  Suite  310 
Greenfield,  MA  01301 
(413) 773-9839 

Hampden  County  Bar  Advocates,  Inc. 
50  State  Street,  Room  137 
Springfield,  MA  01103 
(413) 732-7110 

Hampshire  County  Bar  Advocates,  Inc. 
Court  House,  15  Gothic  Street 
Northampton,  MA  01060 
(413)  586-5038 

Middlesex  County  Bar  Advocates,  Inc. 
Court  House 
Cambridge,  MA  02141 
(617)  494-4132 

Norfolk  County  Bar  Advocates,  Inc. 

1354  Hancock  Street,  Suite  300 

Quincy,  MA  02169 

(617)  472-6006 

Pilgrim  Advocates,  Inc. 

47  West  Elm  Street,  Room  308 

Brockton,  MA  02401 

(617)  583-6966 

Worcester  County  Bar  Advocates,  Inc. 
19  Norwich  Street 
Worcester,  MA  01608 
(617)  753-9069 
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MESSAGE 

FROM  THE  CHIEF  COUNSEL 


COMMENT 

THE  ELIMINATION  OF  TRIAL  DE  NOVO 
IN  ESSEX  AND  HAMPDEN  COUNTIES 


During  the  past  year  there  have  been  several 
occasions  when  attorneys,  in  both  the  Public  and  Private 
Counsel  Divisions,  have  gotten  into  situations  in  the 
courts  where,  because  of  their  representation  of  a  client 
of  the  Committee,  they  are  in  danger  of  being  penalized 
in  some  way.  For  example,  one  attorney  who  accepted 
an  assignment  in  a  murder  case  and  attended  to  the 
arraignment  in  that  case,  found  it  necessary  to  call 
another  court,  where  he  was  scheduled  to  appear  on 
a  probable  cause  hearing,  and  inform  it  he  would  be 
delayed.  The  judge  in  the  second  court  levied  costs  on 
the  attorney.  In  another  instance,  an  attorney,  while 
accompanying  a  defendant  to  probation,  found  it 
necessary  to  intervene  with  a  police  officer  trying  to 
arrest  his  client.  The  police  officer  sought  a  complaint 
against  the  attorney  for  assault  and  battery  on  a  police 
officer.  In  a  third  instance,  an  attorney  who  was 
scheduled  in  both  Superior  and  district  courts  at  the 
same  time  was  held  in  contempt.  In  still  another  case, 
a  district  attorney  threatened  to  indict  an  attorney 
because  of  the  advice  he  had  given  to  a  witness,  who 
was  a  former  client. 

In  all  four  of  these  instances,  the  Committee  has 
provided  both  advice  and  legal  representation  to  the 
attorneys,  at  no  cost  to  the  attorneys.  Representation  is 
provided  either  through  our  office  or  by  hiring  outside 
counsel.  In  all  of  these  cases,  we  have  been  able  to 
resolve  them  to  the  attorneys'  satisfaction.  I  urge  any 
attorneys  who  find  themselves  in  trouble  with  the  courts 
because  of  their  representation  of  our  clients  to  utilize 
our  resources  in  obtaining  assistance.  We  offer  the  right 
to  counsel  to  those  providing  the  right  to  counsel. 


In  our  last  NEWSLETTER  (Vol.  1,  No.  3,  November, 
1986,  p.  13),  we  noted  the  enactment  of  legislation  which 
eliminated  trial  de  novo  in  Essex  and  Hampden  Counties 
for  a  two-year  period  beginning  July  1,  1987.  The  two- 
year  test  period  is  intended  to  determine  whether  this 
change  will  improve  the  administration  of  justice  at  the 
district  court  level. 
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FORUM 

HOW  TO  PROTECT  YOUR  CLIENT 
FROM  IMPROPER  PROSECUTORIAL 
CLOSING  ARGUMENT 

I.  INTRODUCTION 

When  defense  counsel  completes  closing  argument 
after  a  hotly  contested  trial,  there  is  a  tendency  to  let 
down  because  your  role  seems  to  be  at  an  end. 
However,  there  are  at  least  two  major  events  which  will 
still  occur  in  the  trial:  the  closing  argument  by  the 
representative  of  the  Commonwealth  and  the  judge's 
instructions  —  both  of  which  require  your  full  attention. 
This  article  will  deal  with  the  prosecutor's  closing 
argument,  which  can  undercut  or  destroy  the  best 
defense,  especially  if  it  goes  beyond  the  obligation  to 
limit  closing  argument  to  "the  evidence  and  the  fair 
inferences  from  the  evidence,"  Commonwealth  v. 
Earltop,  372  Mass.  199,  205  (1977)  (Hennessey,  C.J., 
concurring). 

There  have  been  a  spate  of  recent  cases  setting  out 
the  parameters  of  prosecutorial  overreaching.  It  seems 
to  occur  most  often  in  cases  in  which  the  prosecutor  is 
forced  to  watch  his  or  her  case  disintegrate  before  his 
or  her  own  eyes  —  and  those  of  the  jurors;  it  also  tends 
to  occur  in  those  cases  in  which  the  defendant  or  his 
or  her  witnesses  are  more  credible  and  persuasive  than 
the  prosecutors  had  first  anticipated. 

This  "Forum"  has  been  written  to  assist  defense  lawyers 
in  protecting  their  clients  from  such  conduct.  It  outlines 
what  is  and  is  not  permitted  prosecutors  during  closing 
argument.  It  then  suggests  how  and  when  to  frame 
prompt  objection,  mistrial  requests  and  requests  for 
curative  instructions. 

II.  WHAT  IS  PERMITTED  AND  WHAT  IS  FORBIDDEN 

Put  at  its  simplest,  the  prosecutor  may  argue  "the 
evidence  and  fair  inferences  from  the  evidence," 
Commonwealth  v.  Earltop,  supra.  He  or  she  may  argue 
nothing  more. 

In  other  words,  the  prosecutor  may  urge  that  the 
evidence  shows  or  tends  to  show  that  the  defendant 
committed  the  crime  with  which  he  or  she  is  charged, 
and  in  so  doing  he  or  she  may  draw  attention  to  any  and 
all  matters  properly  before  the  jury  for  their  consider- 
ation. What  the  prosecutor  may  not  do  is  anything  more 
than  this. 

Any  actions,  words,  or  suggestions  that  fall  outside  this 
simple  boundary  are  improper  and  objectionable;  it 
entitles  the  defendant  to  request  a  mistrial  and,  if  that 
is  denied,  to  have  the  judge  give  the  jury  instructions 
sufficiently  forceful,  if  that  is  possible,  to  cure  the  harm 
caused  by  the  prosecutor's  misconduct. 

What  follows  are  some  examples  of  forbidden  lines 
of  attack  frequently  used  by  adventurous  prosecutors. 
It  must  be  repeated,  however,  that  the  fact  that  a 
prosecutor's  words  or  actions  are  not  described  on  this 
list  does  not  make  the  actions  proper.  On  the  contrary, 
under  the  rule  of  Earltop,  anything  beyond  the  evidence 
and  fair  inferences,  therefrom,  is  improper  and  should 
not  be  tolerated. 

A.  No  personal  opinions 

"It  is  unprofessional  conduct  for  the  prosecutor  to 
express  his  personal  belief  or  opinion  as  to  the  truth  or 


falsity  of  any  testimony  or  evidence  or  the  guilt  of  the 
defendant."  S.J.C.  Rule  3.08  PF  13(b). 

Specifically  forbidden,  as  allowing  the  prosecutor  to 
use  the  authority,  prestige  and  inherent  credibility  of 
the  government,  are  phrases  like  "I  am  firmly  con- 
vinced," Commonwealth  v.  Earltop,  supra,  372  Mass.  at 
203,  "[B]elieve  me,  that's  not  so,"  Commonwealth  v. 
Villalobos,  7  Mass.  App.  Ct.  905,  905  (1979). 

Permitted,  however,  as  within  the  prosecutor's  right 
to  urge  the  Commonwealth's  case,  are  formulations 
drawing  attention  to  the  strength  of  the  Common- 
wealth's case,  Commonwealth  v.  Smith,  387  Mass.  906- 
907  (1983),  or  urging  the  rejection  of  defense's  "con 
jobs,"  where  such  a  characterization  is  supported  by  the 
evidence,  Commonwealth  v.  Fitzgerald,  376  Mass.  402, 
422  (1978). 

B.  No  referring  to  or  arguing  facts  not  in  evidence  or 
misstating  the  evidence 

It  is  a  fundamental  violation  when  a  prosecutor  puts 
before  the  jury  facts  or  objects  that  have  not  been 
admitted  according  to  the  rules  of  evidence,  and  thus 
have  not  been  subject  to  what  the  defendant  is  entitled: 
cross-examination,  rebuttal  and  an  opportunity  to 
argue. 

Some  of  the  more  egregious  examples  of  such 
conduct  are  Commonwealth  v.  Hoppin,  387  Mass.  25, 
28-31  (1982)  (reversal),  in  which  the  prosecutor  used  a 
piece  of  rawhide  as  an  "oratorical  prop"  in  a  case  in 
which  the  purported  victim  had  testified  that  she  had 
been  tied  up  with  a  piece  of  rawhide,  but  none  had  been 
at  the  scene;  Commonwealth  v.  Shelley,  374  Mass.  466, 
470  (1978)  (reversal),  in  which  the  prosecutor  described 
defense  experts  as  "mercenary  soldiers"  and  "prosti- 
tutes," although  there  was  no  evidence  of  unusual 
payments;  and  Commonwealth  v.  Clary,  388  Mass.  583, 
594  (1983)  (reversal),  in  which  the  prosecutor  argued  that 
an  assault  weapon  had  been  withheld  because  of  a 
cover-up. 

Similarly,  prosecutors  may  overstate  or  misstate 
evidence  to  cover  up  a  critical  weakness  in  thjpir  case. 
In  the  recently  reversed  case  of  Commonwealth  v. 
Kozec,  399  Mass.  514,  521-523  (1987),  perhaps  the 
prosecutor's  biggest  problem  was  that  the  complain- 
ant's alleged  assailant  (who  admitted  the  stabbing,  but 
claimed  self-defense  against  sexual  attack)  had  driven 
the  wounded  man  to  the  hospital.  The  prosecutor,  to 
rebut  this  claim  of  consciousness  of  innocence,  argued 
that  the  defendant's  attempt  to  have  a  third  person  drive 
to  the  hospital  showed  an  attempt  to  entrap  that  person. 
Since  the  evidence  was  that  the  defendant  had  sought 
to  have  all  three  driven  to  the  hospital,  this  overstate- 
ment, together  with  other  errors,  doomed  the 
conviction. 

Two  additional  areas  of  prosecutorial  excess  are  the 
suggestion  of  specialized  prosecutorial  knowledge,  and 
the  suggestion  as  a  known  fact  of  something  that  should 
be  the  subject  of  expert  testimony. 

An  example  of  such  implied  abuse  —  a  particularly 
dangerous  and  destructive  practice  given  jurors'  natural 
desire  to  trust  and  rely  on  the  government  —  is 
Commonwealth  v.  Redmond,  370  Mass.  591,  5%  (1976) 
(reversal),  in  which  the  prosecutor  responded  to  the 
defense  impeachment  of  a  Commonwealth  witness  by 
a  pending  charge,  by  promising  that  the  witness  would 
be  "prosecuted  vigorously." 


Another  example  of  this  general  type  of  misconduct 
is  Commonwealth  v.  O'Brien,  377  Mass.  772,  778-779 

(1979)  ,  in  which  the  prosecutor  presented  a  claim  of  an 
imagined  conversation  between  prior  counsel  and  a 
defense  expert  —  a  conversation,  which  if  true,  would 
have  blunted  the  strength  of  the  defense  of  lack  of 
criminal  responsibility. 

A  similar  example  of  a  prosecutor  taking  on  the 
mantle  of  a  testifying  expert  witness  is  Commonwealth 
v.  Ryan,  8  Mass.  App.  Ct.  941,  941  (1979)  (reversal),  in 
which  the  prosecutor,  trying  to  blunt  the  evidence  of 
lack  of  sperm  in  the  purported  oral  rape  victim's  mouth, 
told  the  jury  that  "sperm  does  not  always  occur  in 
ejaculation." 

C.  No  references  to  matters  excluded  from  evidence 
or  to  the  exercise  of  constitutional  rights 

Counsel  should  be  particularly  alert  and  particularly 
prompt  in  making  objection  to  two  not  infrequently 
occurring  types  of  misconduct:  reference  to  matters 
excluded  from  evidence  and  reference  to  the  defen- 
dant's exercise  of  a  constitutional  right,  e.g.,  that  of 
silence. 

In  Commonwealth  v.  Mosby,  11  Mass.  App.  1,  8-9 

(1980)  ,  for  example,  the  prosecutor  first  achieved 
exclusion  of  the  defendant's  response  to  the  purported 
victim's  face-to-face  accusation  against  the  defendant 
and  then,  on  closing,  argued  that  the  defendant  had 
been  silent  when  confronted  by  the  purported  victim. 
The  Appeals  Court  reversed.  Similarly,  in 
Commonwealth  v.  Haraldstad,  16  Mass.  App.  Ct.  565, 
566,  568  (1983),  the  prosecutor  succeeded  by  objection 
in  preventing  the  defense  from  clarifying  an  ambiguity 
that  cross-examination  of  their  expert  had  created,  and 
then  improperly  used  that  uncertainty  in  closing  to 
"exploit  [  ]  the  absence  of  evidence  he  had  succeeded 
in  excluding,"  id.  at  568.  The  lesson  is  simple.  A 
prosecutor  cannot  first  successfully  object  to  admission 
of  evidence  and  then  argue  from  its  absence. 

Similarly,  a  prosecutor  cannot  directly  or  indirectly 
draw  attention  to  the  defendant's  exercise  of  his  or  her 
constitutional  rights.  Forbidden  are  taking  advantage  of 
the  defendant's  silence,  either  when  arrested  or  in 
court,  of  asserting  the  right  to  counsel,  or  suggesting  a 
general  burden  on  the  defense  to  produce  evidence  or 
witnesses  in  the  proceeding. 

Examples  of  such  forbidden  attempts  follow.  "I  don't 
know  how  he  [the  defendant]  got  her  [the  victim]  down 
there.  There's  only  one  person  who  could  tell  us  that." 
Commonwealth  v.  Lussier,  364  Mass.  414,  424  n.3  (1973). 
"If  [the  defendant]  could  have  proved  to  you  that  he 
was  anywhere  else  except  right  here  in  Worcester  on 
that  day,  you  would  have  had  him  here." 
Commonwealth  v.  Domanski,  332  Mass.  66,  69  (1964). 
"[The  victim]  did  not  have  an  enemy  in  the  world.  If  she 
did,  you  would  have  heard  about  it,  that  is  for  sure." 
Commonwealth  v.  Borodine,  371  Mass.  1,  9  (1976).  "I 
submit  to  you  the  only  evidence  we  have  here  of  what 
the  defendant .  .  .  has  said  outside  of  court,  not  guilty, 
not  guilty  and  no  more."  Commonwealth  v.  Smith, 
supra,  387  Mass.  at  908  (reversal). 

Two  recent  Supreme  Judicial  Court  cases  underline 
the  importance  and  significance  of  this  principle.  In 
Commonwealth  v.  Young,  the  prosecutor  urged  an 
inference  of  guilt  from  the  defendant's  "calmly"  sitting 


at  counsel  table.  "Did  you  notice  how  [the  defendant] 
justs  sits  there  stone-faced,  cool,  never  blinks  an 
eye  .  .  .  ?  He's  very  in  control.  He  doesn't  show  his 
emotions  when  he  doesn't  want  to.  .  ."Commonwealth 
v.  Young,  399  Mass.  527, 528  (1987).  The  Supreme  Judicial 
Court  ordered  the  conviction  reversed.  "We  have  never 
permitted  a  prosecutor  to  argue  that  an  inference 
should  be  drawn  against  a  defendant  from  the  fact  that 
he  sat  quietly  throughout  the  trial."  Id.  at  529.  In 
Commonwealth  v.  Person,  400  Mass.  136,  139-141  (1987), 
the  prosecutor  drew  attention  to  the  defendant 
purportedly  "sitting  here  for  six  days  and  listening  to  all 
the  testimony  [and  then]  com[ing]  in  and  giv[ing]  a 
completely  tailored  cover  story  covering  every  single 
aspect  [of  the  case]"  and  even  urged  an  inference  of 
guilt  from  the  defendant's  decision  to  consult  his 
attorney  "promptly  after  the  shooting."  Id.  at  141. 

The  Supreme  Judicial  Court  held  both  claims 
improper,  id.  at  140-141,  and  reversed  as  violative  of  the 
defendant's  rights  to  put  the  Commonwealth  to  its  proof 
and  to  consult  with  counsel.  See  also  Commonwealth 
v.  Kozec,  supra,  399  Mass.  at  523  (prosecutor's  claim  that 
the  defendant  "looked  sorry"  when  the  purported 
victim  testified  because  she  knew  that  the  truth  would 
then  come  out). 

D.  No  "appealing]  to  the  sympathy  of  the  jury"  or 
"inflam[ingj  the  passions  of  the  jurors" 

Forbidden  are  both  general  appeals  to  sympathy  for 
the  alleged  victim,  "[n]ow  the  spirit  of  [the  victim]  is 
hovering  over  this  court  room  watching  to  see  how  well 
you  redeem  your  juror's  oath,"  Commonwealth  v. 
Belton,  352  Mass.  263,  270  (1970),  and  appeals  to  the 
jurors  to  place  themselves  in  the  place  of  the  victim, 
"You  place  yourself  in  that  position  —  any  of  you 
women.  You  think  about  that  moment  of  fear." 
Commonwealth  v.  Sevier/,  21  Mass.  App.  Ct.  745,  753- 
754  (1986)  (reversal).  One  frequent  such  technique 
forbidden  by  the  decisions  is  the  deliberate  inflaming 
of  the  jury  by  underlining  the  purported  victim's  pain, 
"Was  [the  victim]  alive  when  they  lit  the  fire  .  .  .  ?  Did 
he  feel  the  flame  come  at  him?"  Commonwealth  v. 
Smith,  supra,  387  Mass.  at  909-910  n.5  (reversal). 

Equally  forbidden  are  attempts  to  whip  up  passions 
against  minority  or  disfavored  groups,  Commonwealth 
v.  Graziano,  368  Mass.  325,  332  (1975)  (references  to 
defendant's  Italian  background)  (reversal); 
Commonwealth  v.  Clary,  supra,  388  Mass.  at  592-593 
(reversal)  (disparagingly  painting  the  defendant,  with- 
out sufficient  evidentiary  support,  as  a  lesbian). 

E.  No  detracting  the  jurors  from  their  fact  finding  duty 
by  urging  the  consequences  of  the  verdict 

Prosecutors  often  choose  to  ignore  that,  as  a  legal 
matter,  the  consequences  for  the  defendant  or  the 
community  of  his  conviction  or  acquittal  are  not 
relevant  to  the  determination  of  guilt  or  innocence. 
Thus,  vigorous  objection  to  prosecutorial  attempts,  such 
as  those  urging  that  the  jury  should  tell  the  "bums  .  .  . 
and  all  the  hoodlums  of  South  Boston  and  other  parts 
of  the  city  that  this  County  will  not  tolerate  this  type  of 
crime,"  Commonwealth  v.  MacDonald,  368  Mass.  395, 
402  (1975),  or  to  tell  them  that  a  verdict  of  not  guilty  by 
reason  of  insanity  would  put  the  defendant  "back  on 
the  street,"  Commonwealth  v.  Killilea,  370  Mass.  638, 
646-649  (1976)  (reversal),  are  appropriate. 
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III.  MINIMIZING  DAMAGE  TO  THE  DEFENDANT'S 
FAIR  TRIAL  RIGHTS  CAUSED  BY  PROSECUTORIAL 
ERRORS  AND  MAXIMIZING  THE  CHANCES  OF 
VINDICATION  OF  THOSE  RIGHTS  ON  APPEAL 

Prompt,  specific,  and  detailed  objection,  specifying 
both  the  harm  to  your  client's  rights  and  the  explicit 
statement  of  requested  forms  of  relief,  are,  as  always, 
critical  both  to  minimize  the  harm  caused  by  prosecu- 
torial errors  and  to  maximize  the  chances  of  ultimate 
vindication  of  fair  trial  rights  on  appeal.  In  the  case  of 
prosecutorial  misconduct,  however,  the  courts  have  laid 
down  specific  and  detailed  requirements  for  preserva- 
tion of  objections  that  if  ignored  will  make  almost 
impossible  vindication  of  rights  on  appeal.  The  Supreme 
Judicial  Court  has  shown  a  reluctance  to  reverse  in  the 
absence  of  contemporaneous  objection,  unless  the 
prosecutor's  conduct  is  egregious  and  the  judge's  gen- 
eral instructions  have  been  exceptionally  ineffectual. 

It  is  not  necessary  for  preservation  of  objection  that 
counsel  interrupt  the  prosecutor  in  his  closing. 
Commonwealth  v.  Person,  supra,  400  Mass.  at  139; 
Commonwealth  v.  Haas,  373  Mass.  545,  559  (1977).  It 
should  be  noted,  however,  that  courts  have  recognized 
that  some  errors,  such  as  comment  on  the  defendant's 
failure  to  take  the  stand,  are  so  serious  as  to  require 
immediate  interruption  by  the  judge,  even  without 
objection,  Commonwealth  v.  Gouveia,  371  Mass.  566, 
571  (1976).  The  decision  whether  to  interrupt  the 
prosecutor's  misconduct  thus  remains  a  tactical  one. 
The  tactical  risks  of  having  the  erroneous  matter 
underlined  and  of  offending  the  jurors  in  the  particular 
situation  must  be  weighed  against  the  advantages  of 
possible  prompt  cure  and  unchallengeable  record 
preservation.  In  any  event,  objection  must  be  made 
immediately  after  conclusion  of  the  prosecutor's 
closing,  Commonwealth  v.  Johnson,  374  Mass.  453,  458 
(1978). 

There  must  be  explicit  objection  to  the  improper 
language,  preferably  underlined  by  emphasis  on  the 
destruction  of  the  defendant's  case  which  the  impropri- 
ety has  occasioned.  This  should  rarely  be  hard  to 
articulate  since  the  misconduct  will  usually  have  been 
aimed  at  the  core  of  your  client's  defense. 
Commonwealth  v.  Clary,  supra,  388  Mass.  at  591; 
Commonwealth  v.  Shelley,  supra,  374  Mass.  at  471  (1978). 

The  objection  must  be  accompanied  by  explicit 
request  for  a  mistrial  and  should  be  further  accompa- 
nied with  an  assertion  and  explanation  that  a  mistrial  is 
needed  because  of  the  impossibility  of  curative 
instructions  adequately  curing  the  harm  to  the 
defendant's  fair  trial  rights,  Commonwealth  v.  Hoppin, 
supra,  387  Mass.  at  31.  This  again  should  not  be  hard. 
Appeals  to  prejudice  or  passion,  references  to  matters 
not  in  evidence,  or  to  such  forbidden  matters  as  the 
defendant's  silence,  are  by  definition  the  kind  of  errors 
that  tend  to  be  branded  into  the  jurors'  minds  by  their 
repetition  to  the  jury,  even  in  cautionary,  attempted 
curative  form.  Particularly  hard  to  cure  are  those 
prosecutorial  errors,  objection  to  which  has  been 
overruled  by  the  judge  in  front  of  the  jury, 
Commonwealth  v.  Cobb,  374  Mass.  514,  521  (1978).  An 
excellent  example  of  a  vigorous,  thorough  and  quick- 
thinking  objection  was  quoted  in  its  entirety  in  the 
Supreme  Judicial  Court's  opinion  in  Commonwealth  v. 
Young,  supra,  399  Mass.  at  528-529. 


There  are,  of  course,  many  cases  holding  curative 
instructions  sufficient  to  deflect  the  jury  from  such 
matters,  Commonwealth  v.  Fitzgerald,  supra,  376  Mass. 
at  423,  Commonwealth  v.  MacDonald,  supra,  368  Mass. 
at  402,  but  these  cases  are  all  subject  to  individual 
distinction  based  on  the  magnitude  of  the  error,  the 
destructive  force  of  that  error  in  the  face  of  the  defense 
or  the  weaknesses  in  the  Commonwealth's  case,  and  the 
combination  of  the  effect  of  the  error  with  that  caused 
by  others,  Commonwealth  v.  Redmond,  supra,  370 
Mass.  at  597;  Commonwealth  v.  Smith,  supra,  387  Mass. 
a'.  912.  Counsel  may  urge  that  the  improper  conduct 
"went  to  the  very  heart  of  the  case,"  Commonwealth 
v.  Shelley,  supra,  374  Mass.  at  471.  Counsel  should  also 
point  out  the  Supreme  Judicial  Court's  recognition  of 
the  inherent  limits  of  curative  instructions,  "careful  as 
they  were,"  Commonwealth  v.  Hoppin,  supra,  387  Mass. 
at  31;  Commonwealth  v.  Redmond,  supra,  370  Mass.  at 
597,  and  the  inappropriateness  of  an  errant  prosecutor's 
"[relying]  on  curative  instruction  to  present  his  case 
properly,"  Commonwealth  v.  Smith,  supra,  387  Mass.  at 
911. 

The  prosecutor  may  well  assert  that  his  conduct  is 
justified  by  his  or  her  purported  right  to  "fight  fire  with 
fire."  While  counsel  should  feel  no  requirement  to 
confess  error  in  his  or  her  own  argument,  the  short 
answer  to  all  such  claims  is  that  in  Commonwealth  v. 
Kozec,  supra,  399  Mass.  at  519,  the  Supreme  Judicial 
Court  has  effectively  limited  the  concept  as  a  justifica- 
tion for  prosecutorial  excess  into  oblivion,  "[N]o  matter 
how  inappropriate  defense  counsel's  closing  argument 
may  have  been,  it  probably  will  have  no  bearing  either 
in  defining  the  proper  limits  of  the  prosecutor's 
argument  or  in  assessing  the  defendant's  chances  on  an 
appeal  challenging  the  prosecutor's  closing  argument." 

As  a  general  matter,  probably  the  best  advice  on  the 
framing  of  objections  is  to  "trust  your  gut."  If  a 
prosecutor's  conduct  seems  unfair,  say  so;  and  explain 
in  the  strongest  possible  terms  why,  and  how  it  destroys 
your  case.  It  is  more  important  to  object  than  to 
pigeonhole  the  objection  into  a  precise  legal  theory. 

Assuming  the  mistrial  request  is  denied,  and 
notwithstanding  the  above  presentation  of  the  impos- 
sibility of  cure,  counsel  should  then  explicitly  request 
detailed  curative  instructions.  The  content  of  such 
requested  instructions  is  an  area  ripe  for  creative 
advocacy. 

The  First  Circuit,  for  example,  now  requires  that  when 
a  federal  prosecutor  refers  to  the  defendant's  failure  to 
take  the  stand,  not  only  must  the  jury  be  told  to  ignore 
this  failure,  they  must  be  told  that  the  prosecutor  has 
acted  improperly  in  referring  to  the  defendant's 
assertion  of  his  constitutional  right.  United  States  v. 
Flannery,  451  F.2d  880,  882  (1st  Cir.  1971),  quoted  in 
Commonwealth  v.  Hawley,  380  Mass.  70,  89  n.19  (1980). 
The  Supreme  Judicial  Court  and  the  Appeals  Court  have 
more  generally  suggested  the  appropriateness  of  the 
judge's  drawing  specific  attention  to  and  correcting  a 
prosecutor's  misstatement  of  the  evidence, 
Commonwealth  v.  Kozec,  supra,  399  Mass.  at  522; 
Commonwealth  v.  Mosby,  supra,  11  Mass.  App.  Ct.  at 
10-11. 

More  generally,  the  requested  instructions  should 
seek  directly  to  correct  the  error,  either  by  correcting 
the  misstatement  of  fact,  by  underlining  not  just  the 
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juror's  duty  to  ignore  prejudicial  matters,  but  also  the 
source  and  importance  of  that  duty  for  the  preservation 
of  the  right  to  a  fair  trial,  as  well  as  the  harm  caused  by 
the  misconduct  and  an  appeal,  by  the  judge,  to  the 
fairness  of  the  jurors. 

Counsel  might  consider  requesting  the  judge  to 
permit  him  or  her  an  opportunity  to  rebut  the 
prosecutor's  improper  closing.  In  such  a  rebuttal, 
counsel  might  consider  making  direct  appeal  to  the 
jury's  sense  of  fairness,  as  well  as  urging  an  inference 
of  sloppiness  in  the  Commonwealth's  case,  compare 
generally  Commonwealth  v.  Bowden,  379  Mass.  472, 
485-486  (1980)  (right  to  argue  failure  to  test);  cf. 
Commonwealth  v.  Borodine,  supra,  371  Mass.  at  11 
("[cjomment  on  the  tactics  of  the  defense  is  not 
improper  where  the  conduct  referred  to  occurred 
within  the  course  of  the  trial,  in  the  presence  of  the 
jury"). 

Assuming  that  the  requested  instructions  have  not 
been  given  in  their  entirety,  counsel  must  again  object 
at  the  conclusion  of  the  judge's  charge  to  the 
inadequacy  of  the  instructions  as  given  and  the  lack  of 
the  cure  of  the  prosecutor's  error.  The  absence  of  such 
repeated  objection  will  be  treated  by  the  appellate 
courts  as  an  acceptance  by  counsel  of  the  adequacy  of 
the  judge's  attempts  at  cure.  Commonwealth  v. 
Gouveia,  supra,  371  Mass.  at  572;  see  Commonwealth 
v.  Clary,  supra,  388  Mass.  at  594  n.3. 

IV.  Conclusion 

The  more  recent  cases  cited  above  underline  that  the 
Supreme  Judicial  Court  and  the  Appeals  Court  are 
serious  about  protecting  defendants  against  prosecutor- 
ial excess,  and  that  they  expect  similar  vigilance  from  the 
trial  courts. 

By  careful  scrutiny  of  prosecutors'  arguments,  and  by 
forceful  objection  and  requests  for  mistrial  and  curative 
instructions,  defense  counsel  can  take  advantage  of  this 
openness  to  protect  their  clients  against  such  excesses, 
can  improve  their  results  at  trial,  and  can  enhance  the 
fairness  of  the  overall  trial  processes  of  our  courts. 

Page  Kelley 
Richard  Zorza 
Boston  Office 


COMMENT  CONTINUED 

It  is  no  secret  that  the  Committee  for  Public  Counsel 
Services  opposed  this  legislation.  We  opposed  it 
because  we  believe  it  would  harm  our  clients  by  taking 
away  certain  important  rights  they  now  enjoy,  and  that 
we  also  believe  that  the  present  de  novo  system  acts  as 
an  effective  screening  device  which  prevents  large 
numbers  (about  95%)  of  cases  from  clogging  up  the  jury- 
of-six  sessions. 

Now  that  the  legislation  has  passed,  our  efforts  have 
been  directed  toward  educating  attorneys  on  how  to 
obtain  the  best  results  for  their  clients  in  those  counties 
that  no  longer  have  the  de  novo  option.  What  this  means 
is  that  attorneys  must  be  informed  of  the  various 
procedures  that  should  be  followed  as  provided  in  the 
new  statute,  the  new  court  rules,  and  in  the  existing  law, 
which  will  enhance  the  preparation  of  their  cases.  For 
example,  there  are  provisions  governing  discovery, 
opportunity  for  hearings,  a  right  to  a  stenographer  or 
tape  recording  of  the  proceedings,  and  determination 
of  the  judge's  intended  disposition.  If  a  client's  rights 
are  to  be  zealously  protected  (as  is  required  by  our 
Performance  Guidelines  and  the  Canons  of  Ethics) 
under  this  new  system,  each  of  these  rights  must  be 
pursued  vigorously.  If  there  is  a  failure  of  the  courts  or 
the  prosecution  to  comply  with  the  letter  and  the  spirit 
of  these  requirements,  it  is  reason  for  attorneys  to 
consider  seriously  the  alternative  of  the  jury  trial  in  the 
first  instance.  There  are,  of  course,  other  reasons  to  elect 
a  jury  trial,  such  as  doubt  about  the  strength  of  the 
prosecution  case,  the  availability  and  capacity  of  the 
witnesses,  and  the  client's  wishes. 

It  is  for  these  reasons  that  the  training  programs  the 
Committee  has  offered  in  the  two  counties  have  stressed 
the  jury  trial  option.  In  the  first  program,  co-sponsored 
with  the  Massachusetts  Bar  Association,  trainers 
emphasized  the  various  changes  in  the  new  statute  and 
the  use  of  the  jury  trial  option  as  an  alternative  to 
unacceptable  discovery  and  dispositions.  The  second 
program,  covering  all  of  the  procedures  and  tactical 
considerations  of  a  jury  trial,  was  intended  to  make  that 
option  a  real  alternative. 

Some  judges  and  court  administrators  have  expressed 
concern  that  we  are  recommending  that  attorneys  elect 
jury  trials  in  the  first  instance.  We  want  to  be  clear  that 
we  do  so  only  if  it  is  the  best  way  to  insure  the  protection 
of  the  rights  to  which  a  client  is  entitled  and  if  it  is  the 
intelligent  and  voluntary  choice  of  the  client.  If  the 
courts  and  the  prosecutors  provide  the  discovery  which 
a  defendant  needs  to  make  an  intelligent  decision,  if 
they  follow  the  proper  procedures  as  contained  in  the 
statute  and  in  the  rules,  and  if  the  dispositions  are  within 
acceptable  ranges,  then  it  may  not  be  necessary  to  elect 
the  jury  trial  in  the  first  instance.  However,  we  want  to 
be  equally  clear  that  if  courts  and  prosecutors,  in  the 
name  of  increased  efficiency,  try  to  scuttle  the  rights  to 
which  our  clients  are  entitled,  then  we  shall  be  prepared 
to  demand  those  rights,  including  utilizing  the  jury  trial 
option.  Our  overriding  aim  has  been,  and  will  continue 
to  be,  to  prepare  the  public  and  private  attorneys  who 
handle  Committee  cases  to  provide  competent  and 
effective  legal  assistance  to  their  clients. 

Arnold  R.  Rosenfeld 


NEW  COMMITTEE  MEMBERS 

Two  members  of  the  Committee  for  Public  Counsel 
Services,  James  G.  Reardon  of  Worcester  and  Teresita 
Alicea  of  Springfield,  recently  completed  their  three- 
year  terms.  Reardon  was  a  member  of  the  Massachu- 
setts Defenders  Committee  and  the  CPCS,  and  Alicea 
had  served  since  1984. 

The  Supreme  Judicial  Court  named  former 
Attorney  General  Francis  X.  Bellotti  and  Boston 
attorney  Jose  A.  Espinosa  as  new  members  of  the 
Committee.  Prior  to  his  service  as  the  Attorney 
General,  Bellotti  was  a  prominent  trial  lawyer  in  the 
Boston  area.  He  is  presently  a  partner  in  the  law  firm 
of  Gaston  Snow  and  Ely  Bartlett.  Espinosa  also  has  a 
substantial  criminal  practice  in  Boston. 
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CASENOTES 

A.  "ONE-PARTY  CONSENT"  EXCEPTION  TO  ELEC- 
TRONIC SURVEILLANCE  WARRANT  REQUIREMENT 
VIOLATES  ARTICLE  14  OF  MASS.  DECLARATION  OF 
RIGHTS 

For  a  decade  now,  the  SJC  has  frequently  but  rather 
cautiously  distinguished  itself  by  preserving  important 
individual  rights  which  have  become  increasingly 
curtailed  by  decisions  of  the  U.S.  Supreme  Court.  Now, 
in  C.  v.  Blood,  400  Mass.  61  (1987),  the  Court  asserts  its 
independent  judicial  philosophy  with  a  new  boldness, 
passion,  and  inspiring  appreciation  of  the  importance 
of  individual  safeguards  enshrined  in  our  state 
constitution. 

The  issue  involves  the  "one-party  consent"  excep- 
tion, established  by  c.272,  §99  for  certain  organized- 
crime  related  offenses,  to  the  normal  requirement  that 
a  search  warrant  be  obtained  before  the  fruits  of 
electronic  surveillance  can  be  introduced  against 
nonconsenting  participants  to  a  conversation.  In  the 
federal  system,  this  issue  is  a  dead  letter,  the  Supreme 
Court  having  rejected  the  argument  that  the  exception 
violates  the  Fourth  Amendment.  The  SJC  takes  a 
decidedly  different  view  under  Article  14,  emphasizing 
the  reasonableness  of  the  expectation  of  privacy  of  one 
who  is  engaged  in  conversation  with  friends  in  a  private 
home.  To  follow  the  Supreme  Court  would  be  to 
infringe  upon  the  individual's  right  to  privacy  without 
the  interposition  of  a  magistrate:  more  than  that,  it 
would  violate  "the  right  to  bring  thoughts  and  emotions 
forth  from  the  self  in  company  with  others  doing 
likewise,  the  right  to  be  known  to  others  and  to  know 
them,  and  thus  to  be  whole  as  a  free  member  of  a  free 
society."  Id.  at  69. 

Blood  is  the  most  affirmative  and  powerful  exposition 
yet  of  the  SJC's  dramatically  different  balancing  of  the 
rights  of  the  individual  versus  the  authority  of  the 
government.  We  should  be  proud  to  practice  law  in  a 
state  whose  highest  court  is  capable  of  demonstrating 
such  profound  respect  for  every  citizen's  "right  to  be 
let  alone."  One  hopes  that  the  decision  betokens  an  era 
of  increasingly  assertive  independent  examination  of 
constitutional  issues  raised  by  Massachusetts  litigants. 
For  a  more  complete  historical  comparison  of  the 
differences  between  state  and  federal  constitutional 
provisions  and  judicial  interpretations,  request  a  copy 
of  "The  State  Constitution:  A  Sleeping  Giant  Awakens" 
from  Maureen  Brodoff  in  the  Appeals  Unit,  Bill  Leahy 
in  the  Boston  office,  or  from  any  CPCS  regional  office. 

B.  THE  IMPORTANCE  OF  THE  PRETRIAL  CONFERENCE 
AGREEMENT 

Since  the  adoption  of  the  Rules  of  Criminal  Procedure 
in  1979,  a  pretrial  conference  has  been  mandatory  under 
Rule  11  in  every  Superior  Court  and  district  court  jury 
session  criminal  case.  All  too  often,  defense  attorneys 
have  merely  signed  a  form  produced  by  a  prosecutor 
or  a  court,  adding  little  or  nothing  to  its  boilerplate 
provisions.  This  perfunctory  adherence  was  apparently 
based  on  the  assumption  that  the  contents  of  the  pretrial 
conference  (PTC)  report  really  didn't  matter;  that  the 
provision  in  Rule  11  (a)(2)(A)  that  "[agreements 
reduced  to  writing  in  the  conference  report  shall  be 
binding  on  the  parties  and  shall  control  the  subsequent 
course  of  the  proceeding"  would  not  be  enforced  by 
the  courts. 


A  pair  of  recent  SJC  decisions  destroys  this  assump- 
tion. In  C.  v.  Gliniewicz,  398  Mass.  744  (1986),  a  pair  of 
workboots  had  been  seized  from  each  of  two  defen- 
dants. The  PTC  report  specifically  required  the 
prosecution  to  (1)  allow  the  defense  to  inspect  the  boots 
(and  other  physical  evidence)  and  (2)  to  provide,  in 
writing,  reports  of  any  scientific  tests.  The  prosecution's 
expert  —  without  notice  to  the  defense  —  cut  into  the 
boots  in  order  to  perform  his  testing,  then  used  up  the 
limited  human  blood  traces  which  he  had  allegedly 
found  "so  that  comparable  testing  by  the  defendants 
was  not  possible."  Id.  at  748.  This  unfairness  leads  the 
SjC  to  reverse  the  defendants'  convictions  and  order 
allowance  of  their  motions  to  suppress  the  results  of  the 
tests. 

In  C.  v.  Gallarelli,  399  Mass.  17  (1987),  where  a  knife 
had  been  seized  from  the  defendant,  the  PTC  report 
required  the  prosecution  to  provide  the  defense  with 
(1)  exculpatory  facts,  (2)  police  reports  and  (3)  scientific 
reports.  Five  months  after  the  defendant's  conviction  of 
ABDW,  a  police  lab  report  finding  no  traces  of  blood 
on  the  knife  was  discovered.  The  SJC  decides  that  the 
PTC  agreement  was  "sufficiently  specific  to  place  the 
prosecution  on  notice  as  to  what  the  defense  desire[d]" 
id.  at  20;  thus,  the  defendant  need  only  show  a 
substantial  basis  for  claiming  that  the  lab  report  was 
material,  rather  than  the  more  stringent  test  which  a 
merely  general  request  for  exculpatory  evidence  would 
have  required.  The  result  is  that  the  trial  judge's  denial 
of  defendant's  motion  for  a  new  trial  is  reversed  and  a 
new  trial  awarded. 

Gliniewicz  and  Gallarelli  demonstrate  how  vital  it  is 
to  tailor  each  PTC  report  to  the  facts  of  your  case,  and 
to  specifically  request  any  information  under  the 
control  of  the  prosecution  which  might  possibly  be 
helpful  to  your  defense.  They  should  also  be  cited  in 
support  of  your  request  of  a  continuance  of  the  PTC  date 
where,  due  to  the  unavailability  of  discovery,  you  do  not 
yet  know  enough  about  the  case  to  make  informed 
judgments  as  to  the  contents  of  the  agreement. 

Addendum:  Two  additional  points  in  Gallarelli 
deserve  mention.  First,  nondisclosure  of  evidence 
cannot  be  justified  on  the  ground  that  the  prosecutor 
was  unaware  of  its  existence  —  possession  by  the  police 
for  this  purpose  is  tantamount  to  possession  by  the 
prosecutor  himself.  399  Mass.  at  20  n.4,  citing  C.  v.  Sf. 
Germain,  381  Mass.  256,  261-262  n.8  (1980).  Second,  the 
SJC  decisively  rejects  the  wayward  teaching  of  U.S.  v. 
Bagley,  105  S.  Ct.,  3375  (1985),  under  which  undisclosed 
exculpatory  evidence,  even  if  specifically  requested,  is 
deemed  material  only  if  the  appellate  court  perceives 
a  "reasonable  probability"  that  disclosure  would  have 
changed  the  result.  The  SJC's  reaffirmation  of  its 
adherence  to  "more  prudent  safeguards  of  defendants' 
rights"  is  found  at  399  Mass.  21  n.5,  citing  C.  v.  Ellison, 
376  Mass.  1,  23-25  (1978). 

C.  DEFENSE  COUNSEL  MAY  ARGUE  FAILURE  TO 
PRODUCE  EVIDENCE 

In  C.  v.  Gilmore,  399  Mass.  741  (1987),  a  rape  trial,  the 
judge  twice  interrupted  defense  counsel's  closing 
argument  and  instructed  the  jury  that  they  were  not  to 
consider  anything  not  in  evidence.  In  essence,  he 
instructed  them  to  disregard  counsel's  queries  as  to  why 
a  police  photograph  of  the  defendant  (which  should,  on 
the  prosecution's  theory,  have  shown  scratches  inflicted 
by  the  embattled  complainant)  had  not  been  intro- 


duced  by  the  prosecution,  and  why  the  police  didn't 
seize  items  of  the  defendant's  clothing  which  might 
have  corroborated  or  contradicted  the  allegation.  The 
judge  was  wrong.  "Counsel  may  suggest  inferences 
which  the  jury  may  draw  from  the  evidence,  and  the 
judge  should  not  'invade  the  province  of  the  jury  to 
decide  what  inferences  to  draw  from  certain  evi- 
dence.' "  Id.  at  745,  quoting  from  C.  v.  Bowden,  379 
Mass.  472,  486  (1980). 

The  judge  also  erred  by  refusing  a  defense  request  to 
instruct  the  jury  on  assault  and  battery  as  a  lesser 
included  offense.  It  was  not  necessary  for  the  defendant 
to  admit  to  A&B  in  order  to  obtain  the  instruction. 
Remember  the  law:  "A  judge  is  required  to  charge  the 
jury  concerning  lesser  included  offenses  if  the  evidence 
provides  a  rational  basis  for  acquitting  the  defendant  of 
the  crime  charged  and  convicting  him  of  the  lesser 
included  offense."  Id.  at  746,  quoting  from  C.  v.  Santo, 
375  Mass.  299,  305  (1978),  as  quoted  in  C.  v.  Egerton,  396 
Mass.  499,  503  (1986).  Here,  since  the  jury  could  have 
believed  portions  of  both  the  complainant's  and 
defendant's  testimony,  while  disbelieving  other  parts, 
there  was  a  rational  basis  for  an  A&B  conviction. 

A  note  about  the  term  "victim":  the  reversal  in 
Gilmore  is  unfortunately  marred  by  the  Court's 
description  of  the  Commonwealth's  chief  witness  as 
"the  victim."  She  is  not  the  victim  unless  the  jury  at 
defendant's  retrial  finds  beyond  a  reasonable  doubt  that 
he  is  guilty.  To  transform  her  from  "complainant"  to 
"victim"  while  charges  are  pending  undermines  the 
presumption  of  innocence  enjoyed  not  just  by  this 
defendant  but  by  every  citizen.  When  describing  the 
participants  in  our  criminal  cases,  we  all  need  to  exercise 
better  appreciation  of  precious  constitutional  rights.  See 
the  consistent  and  appropriate  use  of  "complainant"  in 
lieu  of  "victim"  in  C.  v.  Clark,  23  Mass.  App.  Ct.  375 
(1987). 

D.  JUDGE'S  INSTRUCTION  COUNTERING  DEFENSE 
ARGUMENT  IS  IMPROPER 

In  C.  v.Jackson,  23  Mass.  App.  Ct.  975  (1987),  an  armed 
robbery  case  with  identification  at  issue,  defense 
counsel  argued  that  the  police  should  have  searched 
defendant's  home  for  proceeds  of  the  robbery.  Since 
they  had  not  done  so  and  since  the  ID  was  wholly 
uncorroborated,  he  argued  that  the  jury  should  have  a 
reasonable  doubt  as  to  its  accuracy.  The  prosecutor  did 
not  object  to  this  argument,  and  the  judge  did  not 
intervene.  Rather,  in  a  variation  of  the  Gilmore  theme, 
he  amended  his  jury  instructions  to  add  that  the  police 
would  have  needed  probable  cause  to  search  the  home. 
Moreover,  he  implied  (incorrectly)  that  they  did  not 
have  it.  Relying  on  C.  v.  Callahan,  386  Mass.  784,  790- 
792  (1982),  the  Appeals  Court  remedies  this  misleading 
instruction  by  reversing  the  conviction. 

The  most  important  aspect  of  Jackson  for  trial  lawyers 
involves  the  preservation  of  the  issue.  Trial  counsel  was 
not  paralyzed  by  his  inability  to  state  with  precision  the 
ground  for  his  objection:  but  knowing  that  the 
instruction  was  unfair,  he  objected  to  it  "on  a 
multiplicity  of  grounds  which  collectively  (but  some- 
what imprecisely)  can  be  said  to  have  alerted  the  judge 


to  the  point  argued  on  appeal."  Id.  This  is  "record 
protection"  (i.e.,  client  protection)  at  its  best;  for  it  is 
when  you  aren't  sure  of  the  precise  legal  basis  for  your 
objection  that  "taking  on  the  judge"  becomes  most 
difficult.  Don't  be  intimidated  by  your  uncertainty  into 
bypassing  an  objection  to  prosecutorial  or  judicial 
action  which  you  perceive  to  be  unfair. 

E.  EVIDENCE  OF  PREVIOUS  SIMILAR  ABUSE  ADMISSI- 
BLE TO  SHOW  CHILD-COMPLAINANT'S  KNOWLEDGE 
ABOUT  SEXUAL  ACTS  AND  TERMINOLOGY 

Prosecutors  in  child  abuse  cases  love  to  argue  that 
because  the  alleged  victim  is  aware  of  sexual  terminol- 
ogy and  acts  beyond  his  or  her  years,  the  jury  should 
conclude  that  the  defendant  is  guilty.  Defense  attempts 
to  put  forth  evidence  that  this  knowledge  was  gained 
instead  from  a  previous  sexual  encounter  unconnected 
with  the  defendant  have  routinely  been  frustrated  by 
invocation  of  the  rape  shield  statute,  c.233,  §21 B.  C.  v. 
Ruff  en,  399  Mass.  811  (1987)  remedies  this  unfairness  by 
requiring  a  voir  dire  examination,  upon  the  demonstra- 
tion of  a  "good  faith  basis  for  the  inquiry"  by  the 
defendant,  as  to  "whether  there  is  evidence  that  the 
[alleged]  victim  had  been  subjected  to  prior  sexual 
abuse  similar  to  the  alleged  abuse  in  this  case."  Id.  at 
817.  If  there  has  in  fact  been  an  instance  of  such  abuse, 
"such  evidence  would  be  admissible  at  trial  because  it 
is  relevant  on  the  issue  of  the  [alleged]  victim's 
knowledge  about  sexual  matters."  Id.  at  815. 

The  doctrine  of  curative  admissibility:  normally, 
neither  an  arrested  defendant's  denial  of  the  crime 
charged  against  him,  nor  a  post-arrest  accusation  made 
to  him  by  a  complainant,  is  admissible.  See  cases  cited 
at  812-813.  But  where  the  accusation  is  admitted,  the 
defendant  must  be  permitted  to  present  evidence  that 
he  denied  it.  This  is  the  doctrine  of  curative  admissibility, 
which  "allows  a  party  harmed  by  incompetent  evidence 
to  rebut  that  evidence  only  if  the  original  evidence 
created  significant  prejudice."  Id.  at  814.  The  trial 
judge's  refusal  to  admit  the  defendant's  denial  on  this 
ground  leads  the  Court  to  reverse  the  convictions. 

F.  WHEN  IS  A  DEFAULT  CONSCIOUSNESS  OF  GUILT? 

This  question  is  easier  to  answer  in  the  negative.  A 
defendant's  failure  to  appear  for  trial,  absent  proof  that 
he  knew  what  the  trial  date  was,  is  nof  admissible  as 
consciousness  of  guilt,  because  the  failure  to  appear 
"was  not  shown  to  have  been  motivated  by  a  choice  to 
avoid  trial."  This  is  the  primary  holding  of  C.  v. 
Hightower,  400  Mass.  267,  269  (1987).  Given  this  result, 
the  Court  does  not  decide  an  issue  which  has  divided 
other  state  courts:  whether  a  failure  to  appear  for  trial 
on  a  known  date,  without  more,  can  be  introduced  as 
consciousness  of  guilt.  Read  Hightower  and  the  cases 
it  cites  at  269-270  if  you're  confronted  with  this  issue. 

The  conviction  is  reversed  for  a  second  reason.  The 
prosecutor  argued  against  the  defendant's  credibility  by 
attacking  his  character,  arguing  in  effect  that  he  used 
his  own  sister  for  bail  money  with  the  intent  that,  by  his 
default,  she  would  lose  her  money.  This  is  bad  because 
"we  have  held  many  times  that  evidence  of  prior  bad 
acts,  such  as  lying,  is  not  admissible  to  impeach  a 
witness."  Id.  at  271. 
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C.  RIGHT  TO  WAIVE  JURY  TRIAL  AND  SECURE  EARLY 
BENCH  TRIAL  UPHELD  FOR  DEFENDANTS  UNDER  DE 
NOVO  SYSTEM 

C.  v.  Greene,  400  Mass.  144  (1987)  settles  what  some 
district  court  judges  had  thought  to  be  a  conflict 
between  a  defendant's  right  under  the  trial  de  novo 
system  (G.L.  c.218,  §§26A,  27A)  to  waive  a  jury  trial  and 
elect  a  bench  trial  (subject  to  later  appeal  for  trial  by 
jury),  and  the  general  requirement  in  c.263,  §6  that  all 
defendants  in  a  multiple-defendant  case  must  waive  if 
any  are  to  do  so.  Of  course  a  de  novo  defendant  cannot 
be  bound  by  his  co-defendant's  choice  to  elect  a  first- 
instance  jury  trial.  "To  do  so  would  deny  to  many 
criminal  defendants  their  statutory  right  to  the  two-tier 
de  novo  system."  Id.  at  148.  And  this  denial  "would  raise 
serious  due  process  questions."  Id.  Thus,  serious  legal 
analysis  triumphs  over  a  headlong  rush  for  "efficiency." 

H.  EXCLUSION  OF  EXPERT'S  TESTIMONY  REVERSED 

"In  a  criminal  case  the  denial  of  a  defendant's  right 
to  present  expert  testimony  merits  close  scrutiny."  C.  v. 
Smythe,  23  Mass.  App.  Ct.  348,  354  (1987)  applies  such 
scrutiny  to  the  unexplained  exclusion  of  the  testimony 
of  this  OUI  defendant's  breathalyzer  expert,  and  orders 
that  he  be  permitted  at  the  retrial  to  state  his  opinions 
as  to  the  accuracy  of  the  test  results  "unless,  as  to  any 
particular  opinion,  the  judge  makes  findings  to  indicate 
why  he  regards  the  expert  as  unqualified  to  express  that 
opinion."  Id.  at  355. 

I.  DEFENDANT'S  RIGHT  TO  TESTIFY  AS  TO  MENTAL 
CONDITION  AT  TIME  OF  CRIME 

C.  v.  Guadalupe,  23  Mass.  App.  Ct.  97  (1986)  reverses 
defendant's  armed  robbery  conviction  because  the 
judge  precluded  him  from  testifying  as  to  his  mental 
health  history  as  it  pertained  to  the  issue  of  his  criminal 
responsibility.  The  exclusion  violated  "the  principle  that 
a  defendant  is  entitled  to  place  before  the  jury  any  and 
all  nonexpert  evidence  which  is  at  all  probative  of  his 
mental  condition  at  the  time  of  the  crime."  Id.  at  102. 
Guadalupe  also  provides,  at  98-100,  a  useful  discussion 
of  the  potential  consequences  of  failure  to  comply  with 
the  notice  (of  intent  to  rely  on  an  insanity  "defense") 
provisions  of  Mass.R.Crim.  P.14  (b)(2)(A).  It  will  suffice 
for  present  purposes  to  note  that  these  consequences 
do  not  include  exclusion  of  nonexpert  testimony. 

J.  THE  "SURVEILLANCE  LOCATION  PRIVILEGE"  VS. 
THE  RIGHT  TO  A  FAIR  TRIAL 

C.  v.  Lugo,  23  Mass.  App.  Ct.  494  (1987)  reviews  an 
order  allowing  the  Commonwealth's  motion  in  limine 
which  precluded  defense  counsel  from  questioning  a 
drug  surveillance  officer  as  to  the  exact  location  from 
which  he  allegedly  observed  illicit  transactions.  The 
decision  recognizes  a  "surveillance  location  privilege" 
similar  to  the  more  widely  known  informer  privilege, 
which  is  to  be  weighed,  under  Roviaro  v.  U.S.,  353  U.S. 
53  (1957)  and  its  progeny,  against  defendant's  constitu- 
tional rights  to  prepare  his  defense  and  to  a  fair 
adjudication  of  his  innocence  or  guilt.  A  threshold 
showing  by  the  defense  that  the  officer's  view  may  have 
been  obstructed  is  enough  to  invoke  the  Roviaro 
balancing  test,  id.  at  499,  which  normally  requires  an  in 


camera  hearing  at  which  the  judge  must  decide  whether 
the  defendant  can  discover  and  introduce  to  the  jury 
the  vantage  point  from  which  the  observations  were 
allegedly  made.  Id.  at  500. 

Unfortunately,  the  Court  temporizes  on  the  funda- 
mental issue  of  defense  counsel's  participation  in  the  in 
camera  hearing.  It  properly  recognizes  that  a  hearing 
from  which  counsel  is  excluded 

"is  an  extraordinary  deviation  from  the  custom- 
ary safeguards  provided  by  the  Confrontation 
Clause  and  the  adversary  system  and  imposes  on 
a  judge  the  unaccustomed  responsibility  of 
serving  as  a  surrogate  advocate  for  the  defen- 
dant without  being  aware  of  his  confidential 
communications  or  able  to  seek  his  advice 
about  questions  that  may  reveal  matters  helpful 
to  the  defense."  Id.  at  501  (citation  and 
quotations  omitted). 

Yet  rather  than  ordering  counsel's  presence  (perhaps 
under  an  order  against  unwarranted  disclosure)  at  the 
hearing,  the  Court  merely  suggests  that  the  judge  on 
remand  "give  serious  consideration  to  the  possibility!.]" 
Id.  The  Court  is  too  cautious  by  far,  and  insufficiently 
mindful  that  "the  standards  of  disclosure  at  trial  are 
more  demanding  than  at  a  suppression  hearing[.]"  Id., 
citing  McCray  v.  Illinois,  386  U.S.  300,  311  (1967).  The 
Court  ignores  its  own  important  precedent  by  failing  to 
cite  C.  v.  Ennis,  1  Mass.  App.  Ct.  499  (1973),  in  which  it 
ruled  emphatically  that,  at  trial,  the  informer  privilege 
must  give  way  to  "the  need  for  a  truthful  verdict[.]"  Id. 
at  503.  Having  thus  muddied  an  issue  whose  resolution 
should  have  been  clear,  the  Lugo  decision  virtually 
assures  renewed  appellate  examination  following  the 
remand  hearing. 

K.  UPDATE:  IMPEACHMENT  BY  PRIOR  CONVICTIONS 

C.  v.  Ruiz,  400  Mass.  214  (1987)  agrees  with  the  Appeals 
Court's  reversal  of  a  robbery  conviction  because  the  trial 
judge  erroneously  believed  that  defendant's  failure  to 
file  a  motion  in  limine  relieved  him  of  his  duty  to 
exercise  discretion  whether  to  admit  or  exclude 
evidence  of  defendant's  prior  convictions.  The  brief 
discussion  and  a  dissent  add  nothing  to  the  Appeals 
Court's  thorough  treatment  of  the  issue,  which  was 
reported  in  the  July,  1986,  NEWSLETTER  at  page  6. 

L.  SUGGESTIVE  PHOTO  ARRAY  PASSES  MUSTER 

C.  v.  Melvin,  399  Mass.  201  (1987)  is  in  most  respects 
a  typical  affirmance  of  a  judge's  denial  of  a  motion  to 
suppress  identifications  based  upon  an  unnecessarily 
suggestive  photo  array.  Following  an  apartment 
intruder's  three-story  leap  to  freedom,  the  police 
showed  the  B&E  victim  a  six-photo  array  of  similar  males 
of  whom,  however,  only  one  wore  a  sling.  Because  the 
victim  had  a  good  initial  view  of  the  intruder,  saw  the 
array  promptly,  took  care  to  identify  the  face  not  the 
sling,  and  was  not  coached  by  the  police,  the  defense 
fails  to  carry  its  burden  to  show  improper  suggestiveness 
under  Botelho,  369  Mass.  860  (1976).  Keep  in  mind, 
however,  that  the  SJC  "disapprove^]  of  an  array  of 
photographs  which  distinguishes  one  suspect  from  all 
the  others  on  the  basis  of  some  physical  characteristic," 
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id.  at  207  n.10  and  acknowledges  that  "it  would  have 
been  better  practice  to  have  attempted  to  cover  or  hide 
the  sling[.]"  Id.  at  206.  Use  these  concessions  to  press 
the  motion  judge  in  your  next  challenge  to  a  suggestive 
ID  procedure. 

Note  that,  under  Botelho,  an  ID  must  be  excluded  if 
it  resulted  from  an  impermissibly  suggestive  confronta- 
tion; and  other  ID  evidence  is  admissible  only  upon 
"clear  and  convincing"  proof  by  the  prosecution  that 
it  has  an  "independent  source."  Contrary  to  occasional 
suggestions  by  certain  Appeals  Court  judges  that  the 
weaker  protections  of  Manson  v.  Brathwaite,  432  U.S. 
98  (1977)  now  apply  in  Massachusetts,  the  SJC  in  Me/v/n 
reiterates  that  whether  or  not  it  will  choose  to  follow 
Manson  remains  undecided.  399  Mass.  at  205  n.6. 

M.  RELEASE  AS  CONDITION  OF  DISMISSAL 
DISAPPROVED 

Foley  v.  Lowell  Division  of  the  District  Court 
Department  of  the  Trial  Court,  398  Mass.  800  (1986) 
condemns  a  judge's  attempt  to  coerce  a  release  by  the 
defendant  of  the  arresting  officers  from  civil  liability,  in 
exchange  for  a  continuance  without  a  finding  on  the 
ABPO  complaint  against  him.  Disapproval  of  such 
judicial  pressuring  is  not  new,  see  Enbinder  v. 
Commonwealth,  368  Mass.  214  (1975);  but  the  strength 
and  directness  of  the  language  in  Foley  cannot  help  but 
underscore  its  message. 

N.  "NO  KNOCK"  ENTRY  REQUIRES  SUPPRESSION  OF 
DRUGS 

A  suppression  order  in  C.  v.  Manni,  398  Mass.  741 
(1986)  reinvigorates  the  common  law  "knock  and 
announce"  requirement  first  recognized  in  C.  v. 
Cundriff,  382  Mass.  137,  140-147  (1980),  cert,  denied,  451 
U.S.  973  (1981).  Concern  by  the  police  that  the 
defendant  might  be  armed  did  not  excuse  their  failure 
to  knock  and  announce  their  presence  before  entering, 
because  they  could  have  applied  for  a  "no  knock" 
warrant  under  the  standards  set  out  in  C.  v.  Scalise,  387 
Mass.  413,  420-421  (1982),  and  because  there  were  no 
exigent  circumstances  arising  after  issuance  of  the 
warrant  to  justify  a  "no  knock"  entry. 

O.  INVESTIGATORY  STOP  OR  WARRANTLESS  ARREST? 

That  was  the  question  confronting  the  SJC  in  C.  v. 
Sanderson,  398  Mass.  761  (1986),  a  car  stop  case.  Since 
two  police  cruisers  blocked  defendant's  car  at  either 
end,  and  he  was  not  free  to  leave  during  the  forty- 
minute  interval  between  the  stop  and  his  formal  arrest, 
the  SJC  has  little  trouble  concluding  that  objectively  he 
was  under  arrest  (without  probable  cause)  from  the 
beginning.  Hence  the  trial  court's  allowance  of  his 
motion  to  suppress  is  affirmed. 


LEGISLATIVE  WATCH 

"Legislative  Watch"  will  be  a  regular  feature  in  the 
CPCS  NEWSLETTER.  It  will  inform  our  readers  of 
legislative  initiatives  relative  to  representation  of  the 
indigent.  This  newsletter  features  the  Committee's  own 
legislative  package  which  was  submitted  to  the  General 
Court  for  the  1986-1987  session,  addressing  both 
procedural  and  substantive  issues  of  the  Committee. 

H.  2380  AN  ACT  TO  FURTHER  CLARIFY  THE  TITLE 
COMMITTEE  FOR  PUBLIC  COUNSEL  SERV- 
ICES is  a  series  of  amendments  to  the  Commit- 
tee's enabling  statute  as  codified  under 
Chapter  211 D.  The  enactment  of  this  bill  would 
eliminate  the  requirement  that  a  justice 
"certify"  a  bill  prior  to  its  submission  to  CPCS. 
This  legislation  would  also  change  the  name  of 
the  Public  Counsel  Division  to  the  "Public 
Defender  Division."  Having  received  a  favor- 
able report  from  the  Judiciary  Committee,  it  is 
now  before  the  House  Committee  on  Ways 
and  Means. 

H.  2379  AN  ACT  TO  FURTHER  CLARIFY  THE  ASSIGN- 
MENT OF  COUNSEL  IN  CAPITAL  CRIMES 
would  amend  the  statute  relative  to  the 
assignment  of  counsel  in  capital  crimes.  The 
present  statute  provides  that  appointment  of 
counsel  will  be  by  the  Superior  Court.  Since  the 
creation  of  CPCS  in  1984,  the  Chief  Counsel  of 
CPCS  has  assigned  these  cases  to  the  Public 
Counsel  Division  or  the  Private  Counsel 
Division  under  the  provisions  of  Chapter  211D, 
Section  8.  This  is  a  technical  amendment  which 
would  bring  Section  37A  of  Chapter  276  into 
compliance  with  Chapter  211 D,  Section  8.  The 
legislation  has  been  engrossed  in  the  House 
and  is  now  pending  before  the  Senate  Commit- 
tee of  Steering  and  Policy. 

H.  2382  AN  ACT  FURTHER  DEFINING  AND  REGULAT- 
ING INDIGENT  COURT  COSTS  —  Under 
Chapter  261  of  the  Massachusetts  General  Laws, 
the  Commonwealth  provides  funds  for  indis- 
pensable additional  costs  of  indigent  defense. 
Prior  to  the  fiscal  year  1987  budget,  this  fund 
was  administered  by  the  Chief  Administrative 
Justice  of  the  Trial  Court.  In  that  budget,  a 
policy  decision  was  made  to  transfer  the 
administration  of  these  funds  to  CPCS.  This 
legislation  would  statutorily  codify  the  policy 
change  of  the  1987  state  budget.  H.  2382  has 
received  a  favorable  report  from  the  Judiciary 
Committee  and  is  now  pending  before  the 
House  Committee  on  Ways  and  Means. 

H.  2381  AN  ACT  TO  FURTHER  REGULATE  NON 
PAYMENT  OF  FINES  —  This  legislation 
provides  that  the  per  diem  monetary  credit 
given  for  time  served  for  individuals  unable  to 
pay  criminal  fines  shall  be  increased  from 
three  dollars  to  thirty  dollars.  This  legislation 
was  signed  into  law  on  June  3,  1987. 
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PERSONNEL  UPDATE 

A.  MAJOR  CHANCES 

1.  Joseph  I.  Dever,  the  attorney-in-charge  of  the 
Essex  County  office,  was  named  a  justice  of  the 
Lynn  District  Court  by  the  Governor  and 
approved  by  the  Executive  Council.  Dever  was 
associated  with  the  Massachusetts  Defenders 
Committee/CPCS  since  1965  and  had  been  in 
charge  of  the  Essex  office  since  1972.  Joe  was  a 
compassionate  and  articulate  advocate  who 
always  represented  the  highest  standards  of  the 
Committee. 

2.  Joseph  R.  Murphy,  the  Committee's  Social  Serv- 
ices Coordinator  since  1982,  resigned  to 
become  the  program  director  at  Mt.  Pleasant 
Hospital  in  Lynn.  Prior  to  his  service  at  the 
Committee,  Joe  was  a  social  worker  at  two 
different  hospitals  in  the  Boston  area  and 
worked  in  various  drug  rehabilitation  and  court 
related  programs.  He  also  served  as  a  police 
officer  in  New  York  City.  He  was  a  military  police 
officer  during  the  Vietnam  War  and  very  active 
in  Vietnam  veteran  activities.  Joe  brought  a  new 
dimension  to  the  Social  Services  Division.  He 
had  an  ability  to  relate  with  clients  and 
presented  an  enthusiastic  and  professional 
appearance  in  court.  He  also  instituted  a 
program  of  supervision  for  graduate  social  work 
students  in  the  Boston  area. 

3.  Ronald  P.  Locke  was  named  the  new  attorney- 
in-charge  of  the  Roxbury  Defenders  Unit.  Ron 
served  as  an  investigator  at  the  Massachusetts 
Defenders  Committee  from  1975-76,  after  which 
he  completed  law  school.  He  returned  to  the 
Committee  as  a  trial  attorney  in  the  Boston 
office  in  1979,  transferring  to  the  Roxbury  office 
in  1985.  Ron  is  a  graduate  of  Brown  University 
and  the  University  of  Maryland  Law  School. 

4.  Lawrence  J.  McGuire,  a  trial  attorney  in  the  Essex 
County  office  since  1976,  was  named  the 
attorney-in-charge  of  that  office.  Prior  to 
joining  the  Committee,  Larry  was  a  probation 
officer  in  the  Essex  Superior  Court.  During  the 
past  three  years,  he  has  been  conducting  the 
Committee's  basic  training  program  for  new 
attorneys  in  addition  to  maintaining  his  position 
as  the  premier  trial  lawyer  in  Essex  County. 
McGuire  is  a  graduate  of  St.  John's  Seminary  and 
Suffolk  University  Law  School. 

B.  NEW  STAFF 

1.  Sunni  Ali,  clerk  in  the  Private  Counsel  Division, 
effective  1/2/87. 

2.  Gina  Annuziata,  clerk  in  the  Private  Counsel 
Division,  effective  5/26/87. 

3.  Cathleen  Bennett,  attorney  in  the  Boston/Trial 
Unit,  effective  1/5/87. 

4.  Christine  Bennett,  clerk  in  the  Private  Counsel 
Division,  effective  7/1/87. 

5.  Cristobal  Bonifaz,  attorney  in  the  Springfield 
office,  effective  7/1/87. 

6.  Mona  Boubert,  clerk  in  the  Private  Counsel 
Division,  effective  6/8/87. 


7.  Carol  Brennan,  clerk  in  the  Boston/Trial  Unit, 
effective  2/9/87. 

8.  Catherine  Byrne,  attorney  in  the  Lowell  office, 
effective  9/8/87. 

9.  Kathleen  Connolly,  clerk  in  the  Private  Counsel 
Division,  effective  5/18/87. 

10.  Ana  Cuevas,  clerk  in  the  Private  Counsel  Divi- 
sion, effective  9/28/87. 

11.  Damaris  DeLeon,  receptionist  in  the  Springfield 
office,  effective  7/6/87. 

12.  Helen  Fremont,  staff  counsel  of  the  Private 
Counsel  Division,  effective  1/12/87. 

13.  Mark  Gagnon,  attorney  in  the  Barnstable  office, 
effective  12/22/86. 

14.  Kim  Giampietro,  attorney  in  the  Boston/Trial 
Unit,  effective  5/19/87. 

15.  Sandra  Gilbert,  receptionist  in  the  Worcester 
office,  effective  12/8/86. 

16.  Ann  Marie  Hayes,  clerk  in  the  Private  Counsel 
Division,  effective  6/1/87. 

17.  Lisa  Hume,  secretary  in  the  Boston/Trial  Unit, 
effective  1/5/87. 

18.  Teresa  Jackson,  receptionist  in  the  New  Bedford 
office,  effective  4/6/87. 

19.  Benjamin  Keehn,  attorney  in  the  Roxbury 
office,  effective  6/1/87. 

20.  Imelda  LaMountain,  attorney  in  the  Pittsfield 
office,  effective  9/8/87. 

21.  Linda  Leonard,  secretary  in  the  Brockton  office, 
effective  7/6/87. 

22.  Robin  Mahoney,  clerk  in  the  Private  Counsel 
Division,  effective  1/12/87. 

23.  Brian  McCarthy,  secretary  in  the  Cambridge 
office,  effective  3/9/87. 

24.  Paul  McManus,  attorney  in  the  Worcester 
office,  effective  4/22/87. 

25.  Karen  Medeiros,  clerk  in  the  Private  Counsel 
Division,  effective  7/20/87. 

26.  Pamela  Metzger,  administrative  assistant  in  the 
Boston/Administration  Division,  effective 
8/5/87. 

27.  Heather  Misunas,  clerk  in  the  Private  Counsel 
Division,  effective  7/13/87. 

28.  Madeline  Murray,  clerk  in  the  Private  Counsel 
Division,  effective  7/1/87. 

29.  Nga  Nguyen,  clerk  in  the  Private  Counsel 
Division,  effective  7/6/87. 

30.  John  Osier,  attorney  in  the  Boston/Trial  Unit, 
effective  8/3/87. 

31.  Steven  Parnes,  attorney  in  the  Boston/Appeals 
Unit,  effective  8/3/87. 

32.  Jo-Ann  Pisacreta,  secretary  in  the  Boston/Ad- 
ministration Division,  effective  1/7/87. 

33.  Doris  Roach,  attorney  in  the  Boston/Trial  Unit, 
effective  1/5/87. 

34.  Philip  Roth,  attorney  in  the  Worcester  office, 
effective  3/2/87. 

35.  Robert  Saldemna,  clerk  in  the  Private  Counsel 
Division,  effective  7/1/87. 

36.  Jose  Sanchez,  attorney  in  the  Cambridge  office, 
effective  9/8/87. 

37.  Cynthia  Scott,  clerk  in  the  Private  Counsel 
Division,  effective  7/1/87. 
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38.  Debra  Sheffield,  receptionist  in  the  Roxbury 
office,  effective  6/22/87. 

39.  Teresa  Sluka,  investigator  in  the  Springfield 
office,  effective  8/3/87. 

40.  Maria  Souto,  attorney  in  the  Boston/Trial  Unit, 
effective  3/16/87. 

41.  Carole  Swan,  personnel  clerk  in  the  Boston/ 
Administration  Division,  effective  5/4/87. 

42.  Nadine  Taylor,  clerk  in  the  Boston/Accounting 
Unit,  effective  5/18/87. 

43.  Altagracia  Villalona,  clerk  in  the  Private  Counsel 
Division,  effective  10/5/87. 

44.  Stephen  Waters,  clerk  in  the  Private  Counsel 
Division,  effective  1/5/87. 

45.  Jonathan  Williams,  attorney  in  the  Springfield 
office,  effective  9/8/87. 

46.  Da  Zheng,  clerk  in  the  Private  Counsel  Division, 
effective  6/1/87. 

C.  RESIGNATIONS 

1.  Sunni  Ali,  clerk  in  the  Private  Counsel  Division, 
effective  4/23/87. 

2.  Annette  Andresen,  investigator  in  the  Spring- 
field office,  effective  7/13/87. 

3.  Phinorice  Boldin,  attorney  in  the  Roxbury 
office,  effective  8/87. 

4.  Brenda  Cameron,  clerk  in  the  Boston/Personnel 
Unit,  effective  4/9/87. 

5.  Thomas  Federico,  attorney  in  the  Boston/ 
Appeals  Unit,  effective  1/16/87. 

6  Steven  Filler,  attorney  in  the  Lowell  office, 
effective  7/31/87. 

7.  Harvey  Ginsburg,  attorney  in  the  Worcester 
office,  effective  2/28/87. 

8.  James  Hankin,  clerk  in  the  Private  Counsel 
Division,  effective  4/30/87. 

9.  Lisa  Hume,  secretary  in  the  Boston/Trial  Unit, 
effective  6/24/87. 

10.  Teresa  Jackson,  receptionist  in  the  New  Bedford 
office,  effective  7/24/87. 

11.  Julie  Johnstone,  attorney  in  the  Boston/Trial 
Unit,  effective  6/19/87. 

12.  Kathryn  Kocourek,  secretary  in  the  Cambridge 
office,  effective  1/16/87. 

13.  Jacqueline  Leigh,  secretary  in  the  Brockton 
office,  effective  6/12/87. 

14.  Robin  Mahoney,  clerk  in  the  Private  Counsel 
Division,  effective  4/30/87. 

15.  Brian  McCarthy,  secretary  in  the  Cambridge 
office,  effective  5/11/87. 

16.  Ralph  Minichiello,  attorney  in  the  Boston/Trial 
Unit,  effective  6/30/87. 

17.  Lissa  Pancare,  attorney  in  the  Boston/Trial  Unit, 
effective  12/31/86. 

18.  Doris  Roach,  attorney  in  the  Boston/Trial  Unit, 
effective  7/3/87. 

19.  Beth  Taber,  clerk  in  the  Private  Counsel 
Division,  effective  6/30/87. 

20.  Arthur  Williams,  receptionist  in  the  Roxbury  of- 
fice, effective  5/7/87. 

D.  TRANSFERS 

1.  Nancy  Bennett,  attorney  in  the  Salem  office  to 
the  Boston/Training  Unit,  effective  3/1/87. 


2.  Holly  Clarke,  attorney  in  the  Dedham  office  to 
the  Boston/Trial  Unit,  effective  8/17/87. 

3.  Raymond  O'Hara,  attorney  in  the  Boston/Trial 
Unit  to  the  Dedham  office,  effective  8/17/87. 

4.  Suzan  Shapiro,  attorney  in  the  Roxbury  office  to 
the  Boston/Trial  Unit,  effective  2/1/87. 

5.  Andrew  Silverman,  attorney  in  the  Boston/ 
Appeals  Unit  to  the  Cambridge  office,  effective 
6/1/87. 

6.  Christopher  Skinner,  attorney  in  the  Boston/ 
Appeals  Unit  to  the  Salem  office,  effective 
6/1/87. 

7.  William  Talley,  attorney  in  the  Roxbury  office  to 
the  Brockton  office,  effective  4/22/87. 

8.  Leslie  Walker,  attorney  in  the  Boston/Trial  Unit 
to  the  Roxbury  office,  effective  2/1/87. 


PERFORMANCE  GUIDELINES 
GOVERNING  REPRESENTA- 
TION OF  INDIGENTS  IN 
CRIMINAL  CASES 

Performance  Guidelines  Governing  Representation 
of  Indigents  in  Criminal  Cases  have  been  developed  by 
the  Committee  for  Public  Counsel  Services  for  use  in 
evaluating,  supervising,  and  training  lawyers  assigned  by 
the  Committee  and  the  courts  to  represent  indigents. 
They  may  also  be  utilized  by  the  attorneys  as  a  basis  on 
which  they  can  develop  a  plan  for  defending  their 
clients.  They  are  not  intended  to  be  the  basis  for 
measuring  what  is  inadequate  representation,  a 
standard  that  has  been  established  by  the  appellate 
courts. 

The  Guidelines  are  broken  down  into  eight  areas.  A 
summary  of  the  Guidelines  follows: 

1.  General  Principles  of  Representation  —  defines  the 
role  of  defense  counsel  and  the  general  duties  of 
defense  counsel,  including  specifying  which 
decisions  should  be  made  by  the  client  and  which 
by  counsel. 

2.  Preliminary  Proceedings  and  Preparation  — 
describes  counsel's  responsibilities  at  the  arraign- 
ment and  bail  hearing,  as  well  as  efforts  that  should 
be  taken  at  preliminary  discovery. 

3.  Probable  Cause  Hearing  —  deals  with  what  the 
attorney  should  be  seeking  from  the  probable 
cause  hearing. 

4.  Pretrial  Preparation  —  describes  counsel's  respon- 
sibility in  investigation,  pretrial  conference, 
discovery,  and  legal  research. 

5.  Dispositions  by  Plea  or  Admission  —  specifies 
counsel's  advice  to  the  client  relative  to  whether  a 
plea  or  admission  is  advisable,  insuring  that  the 
client  fully  understands  the  ramifications  of  a  plea 
or  admission  decision  and  that  such  decision  is 
voluntary,  and  what  counsel  should  do  to  insure 
that  any  agreement  is  followed. 

CONTINUED  .  .  .PAGE  13 
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DISCIPLINARY  PROCEDURES 

The  Committee  for  Public  Counsel  Services  has 
established  disciplinary  procedures  for  the  handling  of 
billing  irregularities  and  for  failure  by  assigned  counsel 
to  meet  the  approved  guidelines  and  standards  for 
performance.  This  article  will  review  those  procedures 
and  will  cite  some  examples  of  actions  that  have  been 
taken  as  a  result  of  the  institution  of  these  procedures. 

Billing  irregularities  come  to  the  Committee's 
attention  through  staff  examination  of  individual  bills 
and  by  routine  computer  audits  designed  to  identify 
potential  abuses  in  billing  practice.  Irregularities  may 
include  charging  at  improper  rates  or  charging  for  work 
not  actually  performed.  The  most  common  irregularity 
has  been  charging  for  large  numbers  of  hours  on  a 
particular  day,  with  bills  from  several  cases  being 
involved. 

Once  a  problem  is  identified  in  a  bill,  a  preliminary 
examination  is  undertaken  by  the  invoice  processing 
staff  to  (1)  ascertain  whether  the  attorney  erred  in 
recording  the  information  submitted  or  otherwise  made 
an  unintentional  error  and  (2)  determine  whether  or  not 
there  is  a  pattern  of  the  irregular  practice(s)  in  other 
invoices  that  have  been  submitted.  The  information 
gathered  by  the  invoice  processing  staff  is  referred  to 
the  Deputy  Chief  Counsel  of  the  Private  Counsel 
Division,  who  determines  whether  there  will  be  an 
investigation  undertaken. 

Investigations  are  conducted  by  the  Staff  Counsel  of 
the  Private  Counsel  Division.  The  attorney  being 
investigated  is  notified  of  the  initiation  of  an  investiga- 
tion and  is  asked  to  respond  with  documentation  of  his/ 
her  time.  Upon  completion  of  the  investigation,  Staff 
Counsel  submits  a  report  containing  findings  and 
recommendations  to  the  Deputy  Chief  Counsel.  This 
written  report  will  also  be  provided  to  the  attorney,  who 
is  invited  to  make  a  written  submission  if  (s)he  so  desires. 

The  Staff  Counsel's  report  and  the  attorney's  written 
submission  (if  available)  are  submitted  to  a  panel  of  the 
Executive  Committee,  which  holds  a  hearing  on  the 
matter.  Attorneys  may  appear  in  person  before  the 
Executive  Committee.  The  Executive  Committee  may 
direct  (1)  that  no  action  be  taken;  (2)  that  the  bill(s)  be 
disallowed  and  the  attorney  be  required  to  repay  the 
Committee;  (3)  that  the  attorney  be  removed  from  the 
Committee's  panels,  or  (4)  that  the  matter  be  referred 
to  the  Board  of  Bar  Overseers  or  to  the  Attorney 
General's  Department.  The  action  of  the  Executive 
Committee  is  final. 

As  of  the  time  of  the  publication  of  this  article,  the 
Executive  Committee  has  been  presented  with  eight 
cases.  In  two  of  those  cases  they  have  taken  no  action; 
in  six  others,  they  have  directed  the  attorneys  to  repay 
the  Committee  a  total  of  $16,802.50.  In  two  cases,  in 
addition  to  returning  funds,  they  ordered  the  attorney 
removed  from  all  lists  and  referred  the  matters  to  the 
Board  of  Bar  Overseers. 

Jurisdiction  over  matters  relating  to  an  attorney's 
performance  is  vested  in  the  Training  and  Qualifications 
Subcommittee,  which  consists  of  five  members  of  the 
Committee  designated  by  the  Chairman.  If  a  written 
complaint  is  received  that  an  attorney  failed  to  meet  the 
performance  guidelines,  it  will  be  investigated  prelimi- 


narily by  Committee  staff  and  presented  to  the 
Subcommittee.  The  Subcommittee  will  determine  by  a 
majority  vote  whether  there  are  reasonable  grounds  to 
warrant  further  investigation.  If  it  determines  there  are 
not  reasonable  grounds,  then  the  complaint  shall  be 
dismissed  and  the  record  shall  be  kept  confidential.  If 
the  Subcommittee  determines  there  are  reasonable 
grounds,  it  shall  refer  the  matter  to  the  appropriate 
Deputy  Chief  Counsel,  who  shall  initiate  a  formal 
investigation.  The  investigation  may  be  delegated  to  a 
Bar  Advocate  program,  to  a  staff  investigator  or  to  a 
special  investigator.  Whoever  is  assigned  to  investigate 
must  prepare  a  full  written  report  summarizing  the 
matters  alleged  and  the  facts  found  by  the  investigation, 
and  the  Deputy  Chief  Counsel  must  make  a  recommen- 
dation as  to  appropriate  action  to  be  taken. 

Oral  or  unsigned  complaints  will  be  referred  to  the 
Chief  Counsel,  who  will  conduct  a  preliminary 
investigation  and  recommend  to  the  Subcommittee 
whether  the  nature  of  the  complaint  warrants  further 
investigation.  The  Subcommittee  shall  then  make  a 
determination  as  provided  in  the  preceding  paragraph. 

Once  the  Subcommittee  has  authorized  an  investiga- 
tion, the  attorney  will  be  provided  a  copy  of  the  written 
report  prepared  by  the  Deputy  Chief  Counsel  and  will 
be  given  twenty  days  to  respond  to  that  report.  An 
attorney  may  appear  personally  before  the  Subcommit- 
tee at  a  hearing. 

If  a  majority  of  the  Subcommittee  determines  by  a  fair 
preponderance  of  the  credible  evidence  that  action  is 
warranted  with  respect  to  the  attorney  complained  of, 
the  Subcommittee  may  take  such  action  as  is  appropri- 
ate. The  Subcommittee's  action  is  final  in  all  actions 
except  suspension  or  removal  from  a  panel.  In  those 
instances,  the  Subcommittee  shall  present  its  final  action 
to  the  full  Committee  for  its  approval.  The  Committee's 
review  shall  be  limited  to  the  record,  unless  the 
Committee  should  order  otherwise. 

The  majority  of  written  complaints  received  by  the 
Committee  come  from  clients  and  their  families  or 
friends.  Some  complaints  have  been  received  from 
other  attorneys.  While  judges  have  made  complaints 
about  attorney  qualifications,  none  of  them  has  been  in 
writing.  Unless  the  non-written  complaints  are  specific 
in  nature,  it  is  impossible  to  conduct  an  investigation  to 
determine  whether  they  merit  action. 

Eight  oral  complaints  have  been  referred  to  the 
Subcommittee.  Six  were  dismissed  after  preliminary 
investigation  and  two  others  were  dismissed  after  a 
formal  investigation.  In  addition,  four  written  com- 
plaints have  been  referred,  of  which  all  four  have  been 
investigated.  Three  are  pending  and  in  the  fourth  case 
the  attorney  was  temporarily  suspended  pending 
completion  of  the  investigation.  The  Subcommittee  was 
also  referred  two  other  cases  which  came  to  the 
Committee's  attention  because  of  action  by  the  Board 
of  Bar  Overseers. 

There  can  be  overlap  between  the  two  procedures  as 
has  been  demonstrated  by  two  cases.  In  one  case,  a 
written  complaint  was  received  alleging  failure  to  meet 
the  performance  guidelines.  During  the  investigation 
(conducted  by  the  Bar  Advocate  program)  it  became 
apparent  that  a  bill  was  submitted  for  work  that  had  not 
been  performed.  Concurrently,  a  routine  computer 
audit  indicated  that  there  was  a  pattern  of  irregular 
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overtoiling  by  the  same  attorney.  The  irregular  billing 
aspect  of  the  case  was  heard  first  by  the  Executive 
Committee,  who  also  received  the  information  on  the 
bill  for  which  work  was  not  performed.  They  removed 
the  attorney  from  all  panels  and  referred  the  case  to  the 
Board  of  Bar  Overseers.  The  Training  and  Qualifications 
Subcommittee,  which  was  scheduled  to  hear  the  case 
also,  canceled  its  hearing  inasmuch  as  any  action  it 
would  take  would  be  moot.  In  a  second  case,  the 
Executive  Committee's  examination  of  the  attorney's 
bills  led  to  questioning  of  the  attorney's  practice  of 
disposing  of  cases  on  the  day  of  arraignment.  That  aspect 
of  the  case  was  referred  to  the  Training  and  Qualifica- 
tions Subcommittee.  It  is  anticipated  that  the  Commit- 
tee will  formalize  jurisdictional  questions  in  the  fall. 

The  specific  procedures  adopted  by  the  Committee 
will  be  published  in  the  revised  edition  of  the  Manual 
for  Counsel  Assigned  Through  the  Committee  for  Public 
Counsel  Services.  In  the  meantime,  these  procedures 
are  available  at  all  Committee  and  Bar  Advocate  offices 
throughout  the  Commonwealth. 


PERFORMANCE 
GUIDELINES  continued 

6.  General  Trial  Preparation  —  describes  the  various 
steps  that  should  be  considered  in  preparation  for 
actual  trial  and  what  materials  should  be  accessible 
at  the  time  of  trial,  how  to  insure  that  the  record 
is  properly  and  effectively  protected,  and  various 
considerations  for  trial  procedures  such  as  use  of 
voir  dire  in  jury  selection,  challenges,  opening 
statements,  confronting  the  prosecution  case, 
whether  and  how  to  present  a  defense  case,  closing 
argument  and  preparation  of  jury  instructions  and 
objections  to  them. 

7.  Sentencing  —  covers  the  various  steps  that  can  be 
taken  in  preparation  for  and  presentation  of  the 
sentencing  stage  of  the  proceedings. 

8.  Post-Trial  Proceedings  —  describes  advising  the 
client  as  to  rights  of  appeal  from  a  trial  de  novo, 
to  the  Appeals  Court,  or  of  the  sentence,  and  the 
steps  necessary  to  preserve  rights  in  each  of  these 
instances. 

The  Guidelines  were  approved  by  the  Committee  for 
Public  Counsel  Services  on  March  5,  1987,  after  having 
been  published  in  January,  1987.  The  Guidelines  were 
amended  to  reflect  comments  submitted  as  a  result  of 
public  hearings  and  in  writing  by  various  individuals  and 
organizations.  The  Guidelines  are  now  in  effect  and 
have  been  incorporated  by  the  Committee  as  part  of  its 
contracts  with  the  Bar  Advocate  programs.  Copies  of  the 
full  Guidelines  can  be  obtained  by  writing  or  calling 
Betty  Ann  at  the  Committee's  office  in  Boston  at  (617) 
482-6212  or  1-800-882-2095. 


LETTERS  TO  THE  EDITOR 

To  the  Editor: 

The  article  in  the  November  1986  issue  of  the 
Committee  for  Public  Counsel  Services  Newsletter  on 
the  "Quality  of  Representation"  makes  many  valid 
points  about  how  to  ensure  high  quality  representation 
by  the  private  bar  for  indigent  defendants  but  it  makes 
a  serious  error  when  it  suggests  using  the  bills  submitted 
by  attorneys  for  payment  as  a  monitoring  device  to 
measure  the  quality  of  representation. 

The  article  decries  the  amount  of  time  listed  on  the 
bills  for  such  important  matters  as  preparation  and  filing 
of  motions  and  exploration  of  dispositional  alternatives. 
In  fact,  there  is  no  place  on  the  bills  for  listing  time  spent 
on  preparation  and  filing  of  motions  or  exploration  of 
dispositional  alternatives.  The  major  problem  with  using 
bills  as  a  monitoring  device  to  ensure  high  quality 
representation  is  that  it  just  does  not  work.  It  is  like 
judging  a  book  by  its  cover.  The  bill  might  be  stated  in 
such  a  way  that  it  appears  that  high  quality  represen- 
tation was  provided,  but  the  only  way  to  know  for  sure 
is  to  see  how  the  case  was  handled  in  court.  This  can 
be  done  by  implementing  the  performance  standards 
for  criminal  practice  recently  developed  by  Attorney 
Gertner's  Committee. 

Another  reason  in  arguing  against  using  the  bill  as  a 
monitoring  device  is  that  the  individual  attorney  in 
making  out  a  bill  faces  a  dilemma.  If  that  attorney  puts 
down  too  little  time  spent  on  the  case,  the  attorney  will 
be  accused  of  ineffective  representation.  If  the  attorney 
puts  down  too  much  time,  the  attorney  will  be  accused 
of  "padding"  the  bill.  There  is  no  way  of  telling  from 
a  bill  whether  the  case  was  a  complex  one,  from  the 
point  of  view  of  legal  and  factual  issues,  or  a  simple  one. 

The  Committee  itself  faces  a  dilemma  in  paying  these 
bills  submitted  by  attorneys.  The  Committee  has  a 
responsibility  to  verify  that  the  time  billed  for  out  of 
court  time  is  accurate.  This  is  a  difficult  if  not  impossible 
task.  There  is  no  way  of  confirming  that  an  attorney  in 
a  library  or  a  law  office  is  working  on  a  court-appointed 
case,  a  private  case  or  is  day-dreaming.  Also  few 
attorneys  carry  a  stop  watch  so  they  can  determine  with 
precision  how  much  time  is  spent  on  the  case.  Many 
attorneys  experience  difficulty  in  recalling  on  what  days 
they  actually  worked  on  the  case  when  they  are  drafting 
their  bills  several  weeks  later. 

There  is  a  possible  solution  to  this  dilemma  faced  by 
both  attorneys  and  the  Committee  and  this  solution 
would  not  be  a  regression  to  the  discredited  per  diem 
system  of  payment  which  is  designed  to  discourage 
preparation.  A  possible  solution  would  be  to  devise  a 
minimum  per  case  fee  for  different  cases  that  would 
include  money  for  time  spent  on  research,  interviews 
and  all  other  necessary  out  of  court  preparation.  That 
fee  would  increase  if  extra  court  appearances  were 
necessary  or  if  the  case  were  unusually  complex  or 
drawn  out.  This  method  of  billing  would  be  similar  to 
the  method  now  used  by  attorneys  in  billing  private 
clients  for  criminal  cases.  It  would  eliminate  the  next  to 
impossible  task  of  ascertaining  just  how  much  out  of 
court  time  was  spent  on  cases.  More  importantly  an 
attorney  would  be  judged  by  his  performance  in  court 
and  not  on  how  he  filled  out  his  bill. 

7ohn  H.  Miller,  Jr. 
West  Roxbury 
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AIDS:  The  Defense  Attorney  Response 

Boston 
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Newton 
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Mental  Health 

Northampton 

Nov.  14 

Post-Conviction 

Pittsfield 

Nov.  14,  21 

Child  Abuse  &  Neglect 
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Juvenile  Delinquency 

Northampton/ 

Springfield 

1988 

Jan.  16,  23 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Northampton/ 

Springfield 

Jan.  23 

Juvenile  Delinquency 

Peabody 

Feb.  20,  27 

Child  Abuse  &  Neglect 

Brockton 

Mar.  12,  19 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Newton 

Mar.  24 

Judicial  Consent  for  Minors  (c.112,  §12S) 

Taunton 

Mar.  26 

Juvenile  Delinquency 

Brockton 

Apr.  6,  7 

Mental  Health 

Boston 

Apr.  9, 16 

Child  Abuse  &  Neglect 

Peabody 

Apr.  16 

Post-Conviction 

Boston 

May  7, 14 

Bar  Advocates:  District  Court  Criminal  Advocacy 

Brockton 
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47  West  Elm  Street,  Room  308 

Brockton,  MA  02401 

(617)  583-6966 

Worcester  County  Bar  Advocates,  Inc. 
19  Norwich  Street 
Worcester,  MA  01608 
(617)  753-9069 


iff  £ 
o  o  s 

HI 

o  £C  m 


-o 

C 

00 

n 
n 
o 

c 
z 

en 


m 
70 
< 

n 

m 


> 


3 


NEWSLETTER 

Committee  for  Public  Counsel  Services 


Volume  III,  No.  1 


0 


MESSAGE 


FROM  THE  CHIEF  COUNSEL 


Twenty-five  years  ago  the  United  States  Supreme 
Court  issued  its  decision  in  Gideon  v.  Wainwright  (372" -; 
U.S.  335,  1963)  forever  changing  the  system  of  justice  in 
the  United  States.  Although  in  1958  the  Massachusetts 
Supreme  Judicial  Court  had  established  a  similar  rule 
providing  counsel  for  indigents  predating  Gideon,  there 
is  still  cause  to  celebrate  the  anniversary  of  this  case. 

Massachusetts  has  a  long  and  proud  tradition  of 
providing  legal  services  to  the  poor.  In  1935  the 
Voluntary  Defenders  Committee  was  organized  to 
provide  legal  counsel  for  individuals  accused  of  crimes 
but  unable  to  afford  an  attorney. 

In  1958  the  Massachusetts  Supreme  Judicial  Court 
ruled  that  counsel  must  be  provided  to  criminal 
defendants  in  felony  cases  who  could  not  afford  their 
own  attorney.  The  implementation  of  this  mandate  has 
been  a  long  process. 

In  1960  the  legislature  created  the  Massachusetts 
Defenders  Committee  (MDC),  a  state  financed  public 
defender  agency.  In  1963  when  Gideon  was  decided,  the 
Massachusetts  Defenders  Committee,  which  provided 
representation  in  most  felony  cases  in  the  Common- 
wealth, had  a  budget  of  only  $88,000.  Private  attorneys 
who  accepted  assignment  of  cases  were  paid  on  a 
haphazard  basis.  This  chaotic  process  was  first  addressed 
by  the  Supreme  Judicial  Court  in  Abodeely  v.  The 
County  of  Worcester,  352  Mass.  719  (1967),  which  held 
that  assigned  counsel  were  entitled  to  be  paid  a  "fair 
rate  somewhat  below  that  which  would  be  appropriate 
were  counsel  privately  employed."  It  wasn't  until  the 
mid-1970's  that  Chief  Justice  Flaschner  of  the  District 
Courts  set  a  $10-$15/hour  rate  for  in-court  and  out-of- 
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COMMENT 

FAIR  COMPENSATION 
FOR  ASSIGNED  COUNSEL 


June  1988 


Assigned  private  counsel  do  not  receive  fair  compen- 
sation for  their  services  to  indigent  clients  who  are 
legally  entitled  to  representation  in  Massachusetts.  The 
present  rates  of  compensation  ($50  per  hour  for  murder 
cases  and  $25-$35  per  hour  for  all  other  matters)  are  far 
lower  than  the  rates  generally  charged  by  privately 
retained  counsel;  moreover,  these  rates  do  not  even 
meet  the  overhead  requirements  of  most  attorneys.  In 
effect,  the  private  bar  suffers  a  financial  loss  in  order  to 
provide  services  which  the  state  has  an  obligation  to 
fund. 
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CASENOTES 

JULY,  1987,  THROUGH  FEBRUARY,  1988 

A  NOTE  ABOUT  OUR  CASENOTES 

Readers  should  be  aware  of  the  limited  scope  of  our 
casenote  coverage.  The  casenotes  are  not  intended  to 
provide  a  comprehensive  review  of  every  significant 
criminal  law  decision.  Rather,  the  aim  is  to  highlight 
those  decisions  which  either  (a)  change  current  law  on 
an  issue  of  widespread  concern;  (b)  provide  a  spring- 
board for  development  of  the  law  on  a  significant  issue; 
(c)  illustrate  important  legal  principles;  or  (d)  under- 
mine the  fairness  of  judicial  proceedings  or  threaten 
individual  liberties.  The  only  way  to  keep  abreast  of 
developing  law  is  to  read  the  advance  sheets  regularly. 
Please  do  not  rely  on  the  casenotes  as  a  substitute. 

A.  S.J.C.  APPLIES  ITS  NEWLY  CREATED  FONTES  RULE 

In  C.  v.  Fontes,  396  Mass.  733  (1986),  the  S.J.C.  held 
for  the  first  time  that  a  defendant  making  a  claim  of  self- 
defense  to  a  charge  of  homicide  (or,  inferentially,  to  any 
assault  crime)  could  introduce  evidence  that  at  the  time 
of  the  killing  he  knew  of  specific  violent  acts  recently 
committed  by  the  victim  against  others.  Such  evidence 
was  held  to  be  relevant  to  whether  the  defendant  acted 
justifiably  in  reasonable  apprehension  of  bodily  harm. 
Prior  to  Fontes  a  defendant  was  restricted  to  showing 
only  a  victim's  general  reputation  for  violence.  Now,  in 
its  first  opportunity  to  apply  the  Fontes  rule,  the  S.J.C, 
in  C.  v.  Pidge,  400  Mass  350  (1987),  overturns  a  first- 
degree  murder  conviction.  The  Court,  evincing  the 
seriousness  with  which  it  views  the  new  rule,  applies  it 
to  this  case  even  though  the  case  was  tried  before  the 
Fontes  decision  had  been  issued.  Much  credit  is  due  to 
defendant's  trial  counsel  who  had  the  fortitude  and 
foresight  to  raise  the  then  novel  issue  at  trial. 

B.  COMPOSITE  SKETCH  PREPARED  THROUGH  THE 
JOINT  PARTICIPATION  OF  TWO  EYEWITNESSES 
UPHELD. 

Expanding  on  the  rule  of  C.  v.  Weichell,  390  Mass.  62 
(1983),  cert,  denied,  465  U.S.  1032  (1984),  which 
permitted  the  use  of  composite  pictures  resulting  from 
the  effort  of  a  single  eyewitness,  the  S.J.C,  in  C.  v. 
Thornley,  400  Mass.  355  (1987),  concludes  that  the 
process  by  which  two  eyewitnesses  to  an  assault  jointly 
collaborated  with  a  police  detective  to  produce  an 
Identikit  composite  sketch  was  not,  in  the  circumstan- 
ces, so  impermissibly  suggestive  as  to  give  rise  to  a 
substantial  likelihood  of  irreparable  misidentification. 
Although  the  Court  finds  the  composite  admissible,  it 
cautions  against  the  "obvious  pitfalls"  of  such  a 
procedure  which  could  tend  to  blur  any  differences 
between  the  perceptive  abilities  and  impressions  of  the 
two  participating  witnesses.  400  Mass.  at  360.  In 
upholding  the  admission  of  the  composite,  the  Court 
"place[s]  particular  emphasis  on  the  favorable  condi- 
tions under  which  [the  two  eyewitnesses]  viewed  the 
[assailant]  .  .  .  and  the  short  time  that  elapsed  between 
their  observations  and  the  development  of  the 
composite  sketch."  Id.  The  lesson  of  the  case  may  be 
that,  on  a  weaker  set  of  facts  where  the  identifications 
were  inherently  less  reliable,  use  of  the  joint  composite 
sketch  method  could  result  in  suppression. 


C  S.J.C  FINDS  THAT  DEFENSE  COUNSEL'S  FAILURE 
TO  INVESTIGATE  HIS  CLIENT'S  SOLE  AVAILABLE 
DEFENSE  CONSTITUTES  INEFFECTIVE  ASSISTANCE  OF 
COUNSEL;  IN  THE  PROCESS  S.J.C.  PROVIDES  ASSUR- 
ANCES THAT  THE  COURTS  WILL  PROTECT  THE 
CONFIDENTIALITY  OF  A  DEFENDANT'S  CONSULTA- 
TIONS WITH  EXPERTS  NOT  USED  AS  WITNESSES. 

For  the  first  time,  the  S.J.C,  in  C.  v.  Haggerty,  400 
Mass.  437  (1987),  has  found  reversible  error  arising  from 
a  defense  counsel's  failure  to  adequately  investigate  his 
client's  case.  In  this  case,  the  victim  died  from  a  heart 
attack  after  having  been  beaten  by  the  defendant.  Since 
the  evidence  was  overwhelming  that  the  defendant  had 
committed  the  beating,  the  only  viable  defense  to  the 
murder  charge  was  that  the  heart  attack  was  a  result  of 
natural  causes  unrelated  to  the  -beating.  As  the 
defendant  was  able  to  demonstrate  in  his  motion  for  a 
new  trial,  expert  opinion  could  have  been  obtained  that 
the  beating  did  not  cause  the  death.  Defense  counsel, 
however,  although  he  had  obtained  funds  from  the 
court  to  consult  an  expert,  never  did  so.  His  reason?  He 
feared  that  if  his  expert's  opinion  were  adverse  to  the 
defendant,  it  might  become  available  to  the  Common- 
wealth for  use  against  the  defendant  at  trial. 

In  a  discussion  that  should  be  studied  by  all  defense 
counsel,  the  Court  rejects  counsel's  fear  as  unjustified. 
The  Court  reminds  us  that  the  Commonwealth  is 
entitled  to  discover  the  names  of  defense  experts  under 
Mass.  R.  Crim.  P.  14(a)  only  if  the  defendant  intends  to 
use  that  expert  at  trial.  If  the  expert's  opinion  turns  out 
to  be  unusable,  therefore,  the  expert's  name  need  not 
be  disclosed.  Even  more  interestingly,  the  Court 
addresses  the  fear  that  indigent  defendants  who  must 
seek  court  funds  for  experts  might,  in  doing  so,  be 
forced  to  reveal  the  identity  of  the  experts.  The  Court 
makes  clear  that  a  prosecutor  who  takes  adantage  of  the 
fact  that  a  defendant  has  to  request  funds  from  the  court 
is  acting  unethically.  Moreover,  it  counsels  that  a  judge 
has  the  power  to  exclude  evidence  obtained  through 
this  means  as  well  as  to  issue  any  protective  orders 
necessary  to  prevent  disclosure  in  the  first  place. 

In  sum,  this  case,  in  addition  to  giving  a  valuable 
lesson  on  a  defense  counsel's  duty  to  investigate, 
provides  authority  for  your  requests  to  submit  motions 
for  funds  which  are  in  whole  or  in  part  ex  parte,  as  well 
as  for  your  requests  to  submit  other  wholly  or  partially 
ex  parfe  motions  which  might  otherwise  require  you  to 
reveal  nondiscoverable  aspects  of  your  defense  (e.g., 
motions  for  in  camera  inspection  of  possibly  exculpa- 
tory privileged  records). 

D.  A  QUESTION  OF  PRESERVATION 

Have  you  ever  requested  a  jury  instruction,  and  the 
judge,  in  denying  your  request,  reveals  that  he  has 
totally  misunderstood  the  relevance  of  your  proposed 
instruction?  C.  v.  Keevan,  400  Mass.  557  (1987),  suggests 
that  if  you  do  not  attempt  to  explain  why  you  are  seeking 
the  instruction,  you  have  not  preserved  the  issue  for 
appeal.  This  is  just  a  variation  on  the  familiar  principle 
that  defense  counsel  "must  bring  [an  error]  to  the 
attention  of  the  judge  in  specific  terms  in  order  to  give 
the  judge  an  opportunity  to  rectify  the  error."  400  Mass. 
at  564.  To  avoid  this  problem,  always  attempt  to  state  the 
reasons  you  are  entitled  to  your  proposed  instruction 
and,  at  the  point  where  the  judge  makes  a  final  adverse 
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ruling,  make  sure  to  note  your  objection.  To  be  on  the 
safe  side,  object  again  at  the  end  of  the  charge  and 
remember,  as  this  case  also  teaches,  a  general  objection 
to  the  jury  charge  in  its  entirety  "saves  no  rights."  Id. 

E.  AN  IRONIC  EPILOGUE  TO  THE  BERRY  CASE 

Remember  the  case  of  Berry  v.  C,  393  Mass.  793 
(1985)?  There,  the  S.J.C.  held  that  the  Commonwealth 
had  failed  to  adduce  sufficient  evidence  to  prove  that 
Berry  had  murdered  an  infant  because,  on  the 
Commonwealth's  evidence,  it  was  equally  as  likely  that 
Berry's  girlfriend  had  done  it  as  had  Berry.  Now  we  learn 
that,  having  tried  unsuccessfully  to  convict  Berry,  the 
Commonwealth,  in  an  unceremonious  switch  of  gears, 
attempted  to  try  the  girlfriend,  Campbell,  for  the 
murder.  There  was  a  wrench  in  the  gears,  however.  The 
Commonwealth,  during  the  phase  in  which  it  was  trying 
to  convict  Berry,  had  promised  Campbell,  who  had  also 
been  charged  with  the  murder,  that  she  would  not  be 
tried  but  would  eventually  be  allowed  to  enter  into  a 
very  favorable  plea  bargain.  Relying  on  that  promise, 
Campbell  did  not  press  her  right  to  a  speedy  trial.  The 
S.J.C.  now  holds  in  C.  v.  Campbell,  401  Mass.  698  (1988), 
that  the  lengthy  period  during  which  Campbell 
acquiesced  in  the  delay  of  her  trial  is  not  an  "excluded 
period"  for  Rule  36  speedy  trial  purposes  because  her 
acquiescence  was  not  voluntary,  but  rather  induced  by 
the  Commonwealth's  assurances  that  there  would  be  no 
trial.  The  speedy  trial  period  having  run,  the  indictment 
is  dismissed. 

F.  RIGHT  TO  INDIVIDUAL  VOIR  DIRE  IN  INTERRA- 
CIAL CRIMES  EXPANDED 

Until  now,  individual  voir  dire  of  prospective  jurors 
about  the  possibility  of  racial  bias  and  prejudice  was 
available,  as  of  right,  only  in  cases  involving  interracial 
sexual  violence.  Now,  in  C.  v.  Young,  401  Mass.  390 
(1987),  the  S.J.C.  has  extended  the  right  of  individual  voir 
dire  to  defendants  charged  with  interracial  murder. 
Note  that,  although  the  court  in  Young  refuses  to  extend 
its  ruling  to  other  interracial  felonies  beyond  murder 
and  sexual  violence,  it  strongly  suggests  that  individual 
voir  dire  is  appropriate  in  any  major  interracial  crime  of 
violence.  400  Mass.  at  398  n.8.  You  may  therefore  find 
the  reasoning  in  this  case  useful  in  persuading  judges 
to  use  their  discretionary  powers  under  G.L.  c.  234,  §28, 
to  conduct  individual  voir  dire  in  cases  involving  other 
interracial  felonies. 

G.  OBJECT  WITHOUT  FEAR 

Where  a  judge  held  a  defense  lawyer  in  contempt  for 
attempting  to  fully  state  his  objections  to  the  admission 
of  certain  evidence,  the  S.J.C,  in  C.  v.  Segal,  401  Mass. 
95  (1987),  reverses  the  contempt  judgment  with 
encouraging  words  for  the  forceful  advocate.  Indeed, 
even  though  defense  counsel  in  this  case  had  persisted 
in  attempting  to  preserve  his  client's  rights  after  the 
judge  had  told  him  he  did  not  wish  to  hear  anything 
further,  the  Court  says  that  defense  counsel's  persist- 
ence was  not  contumacious  because  "[d]efense  counsel 
[in  seeking  to  protect  the  record]  tried  to  make  [a]  valid 
point  and  had  a  duty  to  his  client  to  do  so."  401  Mass. 
at  98.  The  Court  further  warns  judges  that  "[c]ontempt 
or  the  threat  of  contempt  should  not  be  used  to  chill 
an  attorney's  vigorous  but  respectful  advocacy  on  behalf 
of  a  criminal  defendant."  Id. 


H.  FURTHER  CUTBACKS  ON  DEFENDANTS'  ABILITY 
TO  DEFEND  AGAINST  CHARGES  OF  CHILD  SEXUAL 
ABUSE. 

Cutting  back  still  further  on  a  defendant's  ability  to 
defend  himself  against  charges  of  child  sexual  abuse,  the 
S.J.C,  in  C.  v.  lanello,  401  Mass.  197  (1987),  holds  that 
a  judge  committed  no  error  in  excluding  expert 
testimony  concerning  the  recently  recognized  phe- 
nomenon that  child  custody  and  visitations  battles  may 
give  rise  to  a  child's  false  allegation  of  sexual  abuse. 
Without  refuting  in  the  slightest  the  defendant's 
argument  that  a  jury,  unaided  by  expert  testimony, 
could  wrongly  tend  to  automatically  conclude  that  a 
child  complainant  cannot  possibly  be  lying,  the  Court 
dismisses  such  expert  testimony  as  an  encroachment  on 
the  jury's  exclusive  function  to  judge  the  credibility  of 
the  witnesses. 

In  a  cruel  twist,  the  Appeals  Court,  in  C.  v.  Achorn, 
25  Mass.  App.  Ct.  247  (1988),  a  case  decided  soon  after 
lanello,  holds  that  a  prosecutor's  argument  that  a  five- 
year-old  child  is  incapable  of  lying  about  sexual  abuse 
was  not  cause  to  reverse  the  conviction.  Although  the 
Court  did  not  go  so  far  as  to  call  this  type  of  argument 
perfectly  proper,  it  was  decidedly  lenient  in  its 
assessment  of  the  argument's  likely  effect  on  the  jury. 
Since  lanello  deprives  a  defendant  of  any  means  to  rebut 
this  type  of  appeal  to  "common  sense,"  the  Appeals 
Court's  dispatch  of  the  defendant's  claim  seems 
particularly  unfair. 

Note:  Dicta  in  lanello  attempts  to  distinguish  between 
improper  expert  testimony  about  the  credibility  of  a 
particular  witness  or  class  of  witnesses  and  presumably 
proper  expert  testimony  "on  recognized  principles  of 
behavioral  science  which  can  be  applied  to  issues  in  the 
case."  401  Mass.  at  203.  Perhaps  if  an  expert  can  testify 
in  terms  of  "behavioral  characteristics"  of  children 
involved  in  custody  disputes,  rather  than  directly  in 
terms  of  their  credibility,  the  testimony  may  be 
admissible  even  if,  incidentally,  "the  testimony  touches 
on  the  issue  of  credibility."  Id.  In  any  event,  defense 
counsel,  asserting  his/her  client's  constitutional  rights  to 
present  a  defense,  should  continue  to  attempt  to  offer 
pertinent  expert  testimony  concerning  child  sexual 
abuse  complainants.  The  law  in  this  area,  although 
unfavorable  now,  appears  fluid  and  perhaps  subject  to 
favorable  development  as  public  understanding  of  the 
dangers  of  false  allegations  grow. 

I.  THE  INSANITY  DEFENSE  MINUS  THE  EXPERT 
WITNESS 

An  insanity  defense  without  the  aid  of  expert 
testimony  is  a  perilous  enterprise.  Where  all  diligent 
efforts  to  obtain  an  expert  have  failed,  however,  the 
defense  is  still  possible.  Taking  seriously  its  often-stated 
view  that  a  defendant  need  not  present  expert 
psychiatric  testimony  to  raise  the  insanity  defense,  the 
S.J.C,  in  C.  v.  Mills,  400  Mass.  626  (1987),  for  the  first 
time  overturns  a  conviction  where  an  insanity  defense 
based  entirely  on  non-expert  testimony  was  kept  from 
the  jury.  The  defense,  said  the  Court,  was  adequately 
made  out  by  evidence  concerning  the  defendant's 
arguably  irrational  behavior  before,  during,  and  after 
the  alleged  stabbing  of  his  girlfriend,  as  well  by  the 
defendant's  own  testimony  describing  his  unusual  state 
of  mind  at  the  time  of  the  stabbing. 


In  another  case,  the  Court  also  makes  clear  that  if  no 
expert  testimony  of  insanity  is  to  be  used  at  trial,  the 
defendant  need  not  notify  the  Commonwealth  of  his/ 
her  defense.  Reversing  a  conviction,  this  time  because 
the  judge  improperly  precluded  counsel  from  asking 
the  defendant  questions  about  his  mental  condition 
aimed  at  raising  an  insanity  defense,  the  Court,  in  C.  v. 
Guadalupe,  401  Mass.  372,  375  (1987),  holds  that  a 
"defendant's  failure  to  notify  the  Commonwealth  under 
[Mass.  R.  Crim.  P.]  Rule  14  (b)  (2)  of  his  intention  to 
present  insanity  defense  bars  only  the  introduction  of 
expert  opinion  and  then  only  in  circumstances  where 
the  defendant  has  refused  to  submit  to  a  court-ordered 
psychiatric  examination." 

J.  DEFENDANTS  DENIED  TIMELY  DISCLOSURE  OF 
EXCULPATORY  EVIDENCE;  COURT  SAYS  "LET  THEM 
EAT  CAKE." 

What  happens  when,  late  in  the  course  of  a  murder 
trial,  the  Commonwealth  reveals  the  existence  of  a 
witness  who  casts  serious  doubt  on  the  version  of  events 
presented  by  Commonwealth  witnesses  who  conced- 
edly  had  plenty  of  reason  to  lie  for  the  Commonwealth? 
For  pure  shock  value,  read  C.  v.  Gregory,  401  Mass.  437 
(1988),  where  the  Court,  in  a  stunning  display  of 
sophistry,  holds  that  the  defendant  has  no  remedy  for 
the  Commonwealth's  delayed  disclosure.  Why?  Well, 
although  the  late-disclosed  evidence  might  seem  highly 
material  to  the  average  third-grader,  in  fact,  the  Court 
tells  us,  it  was  not  material  at  all  because  the  defendants 
could  not  now  prove  that,  given  timely  disclosure,  they 
could  have  produced  the  witness  at  trial.  Thus,  because 
the  defendants  could  not  meet  the  difficult  if  not 
impossible  burden  placed  upon  them  by  the  Court,  they 
stand  convicted  of  first-degree  murder  despite  the 
Commonwealth's  misbehavior  and  despite  the  likeli- 
hood, not  seriously  questioned  by  the  Court,  that  the 
conviction  is  based  on  perjured  testimony. 

K.  DRUNKEN  ADMISSION  NOT  ENOUGH  TO 
CONVICT 

In  C.  v.  Leonard,  401  Mass.  470  (1988),  a  husband  and 
wife  were  found  by  the  side  of  the  road  fighting  near 
their  parked  car.  The  husband,  who  was  very  drunk,  at 
one  point  admitted  to  the  police  that  he  had  been  the 
driver  of  the  car.  Applying  the  rule  of  C.  v.  Forde,  392 
Mass.  452,  457  (1988),  prohibiting  convictions  based  on 
uncorroborated  confessions,  the  S.J.C.  says  that  the 
evidence  was  insufficient  to  support  the  husband's 
eventual  conviction  for  drunk  driving.  Although  the 
corroboration  required  by  Forde  need  only  consist  of 
"some  evidence,  besides  the  confession,  that  the 
criminal  act  was  committed  by  someone,  that  is,  that  the 
crime  was  real  and  not  imaginary,"  401  Mass.  at  473, 
there  was  no  such  corroboration  here,  says  the  Court. 
Indeed,  since  the  unintoxicated  wife  may  have  been  the 
driver,  there  was  no  evidence,  apart  from  the  defen- 
dant's admission,  that  any  crime  had  occurred.  Note  that 
the  S.J.C.  in  this  case  extends  the  corroboration  rule  to 
admissions  that  fall  short  of  full  confessions. 

L.  S.J.C.  SAYS  TO  LEGISLATURE:  KIDDIE  PORN 
STATUTE  THROWS  OUT  FIRST  AMENDMENT  BABY 
WITH  BATHWATER 

"Although  not  every  picture  may  be  worth  a  thousand 
words,  in  a  First  Amendment  sense  a  picture  is  worth 


at  least  one."  So  says  the  S.J.C.  in  C.  v.  Oakes,  401  Mass. 
602,  604  (1988),  as  it  recognizes  photography  as  a 
protected  form  of  expression,  and  in  so  doing  holds 
unconstitutional  G.L.  c.  272,  §29A,  a  recently  enacted 
child  pornography  statute  so  broad  in  its  scope  that  it 
"makes  a  criminal  of  a  parent  who  takes  a  frontal  view 
picture  of  his  or  her  naked  one-year-old  running  on  a 
beach  or  romping  in  a  wading  pool."  401  Mass.  at  605. 
A  blow  against  the  Thought  Police. 

M.  DOES  JEOPARDY  ATTACH  DURING  AN  ADMIS- 
SION TO  SUFFICIENT  FACTS?  IT  DEPENDS. 

C.  v.  DeFuria,  400  Mass.  485  (1987),  teaches  that,  for 
an  admission  to  sufficient  facts  to  be  tantamount  to  a 
trial  on  the  merits  for  double  jeopardy  purposes,  the 
recitation  of  the  factual  basis  for  the  finding  of  guilt  must 
be  elicited  through  the  testimony  of  a  sworn  witness. 
If,  as  in  DeFuria,  the  assistant  district  attorney  merely 
reads  a  recitation  of  the  facts  to  the  judge,  jeopardy  has 
not  attached,  and  if  the  judge  refuses  to  accept  the 
admission,  there  is  no  double  jeopardy  bar  to  the 
defendant's  subsequent  indictment  and  trial  in  the 
superior  court. 

N.  SPOUSAL  PRIVILEGE  BARS  TESTIMONY  SOUGHT 
BY  THE  DEFENSE 

Purely  as  a  matter  of  statutory  interpretation,  the 
S.J.C,  in  C.  v.  Ma/7/er,  400  Mass.  572  (1987),  holds  that 
judge  properly  permitted  the  defendant's  wife  to  assert 
her  claim  of  spousal  privilege  under  G.L.  c.  233,  §20,  to 
refuse  to  testify,  even  though  she  had  been  called  as  a 
witness  by  her  husband.  But  could  the  spousal  privilege 
be  overriden  by  the  defendant's  constitutional  right  to 
present  his  defense?  The  Court  recognizes  the 
important  state  and  federal  constitutional  concerns 
implicated  by  evidentiary  privileges  that  deprive 
defendants  of  relevant  evidence  but  declines  to  address 
the  question  where  trial  counsel  "had  every  opportunity 
to  raise  these  constitutional  questions  during  trial,  but 
he  did  not."  400  Mass.  at  572-573  n.1. 

O.  ATTEMPT  TO  CHANGE  SENTENCE  TO  DEFEN- 
DANT'S DETRIMENT  FAILS 

When  a  judge  imposes  a  sentence  more  favorable  to 
the  defendant  in  its  effect  than  he  had  intended,  can 
he,  much  later,  alter  the  sentence  to  reflect  his 
intention?  No,  says  the  Appeals  Court  in  C.  v.  Layne,  25 
Mass.  App.  Ct.  1  (1987),  at  least  not  once  the  period  has 
passed  in  which  he  could  have  revised  the  sentence 
under  Mass.  R.  Crim.  P.  29(a).  In  short,  it  is  the  judge's 
words,  not  his  thoughts,  that  count. 

P.  MORE  ON  CONSCIOUSNESS  OF  GUILT 

The  "supplemental  portion"  of  the  Toney  conscious- 
ness of  guilt  instruction,  which  is  designed  to  inform  a 
jury  that  there  are  many  reasons  why  an  innocent  person 
may  display  the  apprehensive  behavior  of  a  guilty 
person  (see  C.  v.  Toney,  385  Mass.  585-586  n.6  [1982]), 
must  be  given  when  defense  counsel  requests  it.  That 
a  judge's  failure  to  do  so  can  result  in  reversal  is  finally 
demonstrated  in  C.  v.  Estrada,  25  Mass.  App.  Ct.  907 
(1987).  There  may  be  occasions  where  you  prefer  a  judge 
not  to  highlight  evidence  of  consciousness  of  guilt  with 
an  instruction,  but  where  you  wish  an  instruction  or 
where  the  judge  is  going  to  give  one  no  matter  what 
you  want,  you  should  always  be  prepared  to  make  a 
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timely  and  specific  request  for  this  highly  favorable 
"supplemental"  instruction. 

Do  not  assume,  as  did  the  trial  judge  in  C.  v.  Groce, 
25  Mass.  App.  Ct.  327  (1988),  that  where  there  is  flight, 
a  consciousness  of  guilt  instruction  is  always  appropri- 
ate. In  Groce,  there  was  no  dispute  that  a  robbery  had 
occurred  and  that  the  robber  had  fled  from  the  scene. 
Of  course  the  fleeing  robber  was  evincing  conscious- 
ness of  guilt,  says  the  Court,  but  the  issue  at  trial  was 
whether  there  was  a  robbery  but  whether  it  was  the 
defendant  who  was  the  robber.  Evidence  that  the 
robber  had  fled  did  not  have  any  tendency  to  prove  that 
the  defendant  was  the  robber,  and  the  judge's  sua 
sponte  consciousness  of  guilt  instruction,  "given  the 
posture  of  the  case,  was  inapposite."  25  Mass.  App.  Ct. 
at  332.  The  result:  judgment  reversed. 

Q.  COURT  EASES  DOUBTS  ABOUT  REASONABLE 
DOUBT 

Can  juries  be  told  that  the  Commonwealth  need  not 
prove  guilt  "beyond  all  reasonable  doubt"?  No. 
Massachusetts  appellate  courts  have  wisely  acknowl- 
edged that  an  instruction  to  this  effect  reproduced 
approvingly  in  C.  v.  Little,  384  Mass.  262,  266  n.4  (1981), 
and  apparently  adopted  by  many  judges  "may  consti- 
tute error  and  ought  to  be  avoided."  C.  v.  Bowie,  25 
Mass.  App.  Ct.  70,  80  (1987).  Keep  your  ears  open  for 
this  error  which  may  still  be  buried  in  many  a  judge's 
instruction  book. 

In  another  case,  C.  v.  Stellberger,  25  Mass.  App.  Ct. 
148  (1987),  the  Appeals  Court  makes  clear  that,  despite 
contrary  federal  law,  a  judge,  as  a  matter  of  Massachu- 
setts law,  is  required,  not  merely  to  state  that  the 
Commonwealth  has  the  burden  of  proof  beyond  a 
reasonable  doubt,  but  to  instruct  the  jury  on  the 
meaning  of  that  concept.  Need  a  definition  of 
reasonable  doubt?  How  about  the  time-tested  language 
of  C.  v.  Webster,  5  Cush.  295,  320  (1850). 

R.  CRIME  OF  LEWD  AND  LASCIVIOUS  BEHAVIOR 
EXPOSED 

A  person  may  be  convicted  of  lewd  and  lascivious 
behavior  in  violation  of  G.L.  c.  272,  §53,  even  if  the  act 
(i.e.,  touching  of  the  genitals  for  purposes  of  sexual 
arousal,  gratification  or  offense)  occurs  in  a  private 
home.  The  judicially-imposed  requirement  that  the 
lewd  act  be  "public"  is  satisfied  if  there  is  "intentional 
exposure  or  reckless  disregard  of  a  substantial  risk  of 
exposure  to  one  or  more  persons  [who  may  be  offended 
by  the  conduct]."  C.  v.  Ke//ey,  25  Mass.  App.  Ct.  180, 
185  (1987).  Since  there  must  be  at  least  a  "substantial  risk 
of  exposure,"  however,  it  is  not  enough,  says  Kelley,  for 
the  judge  to  tell  the  jury  that  they  could  convict  the 
defendant  merely  on  a  finding  of  "a  possibility"  of 
exposure.  The  result?  A  hapless  exterminator  gets  a  new 
trial. 

S.  BREATHALYZER  FAILS  TEST 

As  a  prerequisite  to  the  admission  of  the  results  of  a 
breathalyzer  or  similar  test,  the  Commonwealth  must 
adduce  evidence  that  the  breathalyzer  had  been 


working  properly  when  the  defendant  was  tested.  This, 
says  C.  v.  Cochran,  25  Mass.  App.  Ct.  260  (1988),  must 
be  done  by  showing  that  a  "simulator  test"  or  other  test 
designed  to  check  the  accuracy  of  the  breathalyzer  was 
performed  and  that  the  device  passed.  In  this  case  such 
a  test  was  performed,  but  the  breathalyzer  failed.  Since 
the  judge  admitted  the  breathalyzer  results  anyway,  so 
fails  the  conviction. 

T.  COURT  DISFAVORS  PRETRIAL  MOTIONS  IN 
LIMINE  TO  EXCLUDE  DEFENSE  EVIDENCE 

Once  again  a  judge  fails  at  his  peril  to  heed  the 
appellate  courts'  frequent  warnings  against  the 
allowance  of  pretrial  motions  in  limine  that  serve  to 
exclude  defense  evidence.  In  C.  v.  Noble,  24  Mass.  App. 
Ct.  421  (1987),  the  judge  allowed  the  Commonwealth's 
pretrial  motion  to  restrict  cross-examination  that  may 
have  developed  evidence  of  a  key  Commonwealth 
witness's  bias  against  the  defendant.  The  Court  reversed 
the  convictions  stressing  that  "[a]  judge  is  well  advised 
to  defer  ruling  on  such  a  pretrial  motion  [in  limine]  to 
the  time  when  the  evidence  in  question  is  about  to  be 
offered  so  that  he  or  she  may  then  decide  its 
admissibility  on  the  basis  of  evidence  admitted  to  that 
point."  24  Mass.  App.  Ct.  at  423.  By  ruling  prematurely, 
says  the  Court,  the  judge  "choked  off  the  presentation 
of  what  appeared  to  be  a  valid  defense."  Id. 


MESSAGE  CONTINUED 

court  time.  Compensation  increased  to  a  $25-$35/hour 
rate  in  1979,  and  it  has  remained  the  same  since  that 
time. 

When  the  Committee  for  Public  Counsel  Services  was 
established  in  1984,  its  total  budget  was  $14  million.  This 
year  the  Committee  will  expend  over  $30  million  dollars, 
more  than  two-thirds  of  which  will  go  to  assigned 
private  counsel.  Despite  these  increases  in  appropria- 
tions, the  full  potential  of  Gideon  has  not  yet  been 
realized.  In  Massachusetts  private  attorneys  who  are 
assigned  to  represent  poor  people  accused  of  crimes  are 
paid  less  than  the  costs  of  their  overhead.  While 
Massachusetts  has  been  a  leader  in  providing  legal 
services  to  the  poor,  the  caseloads  are  too  high  and  the 
compensation  is  too  low  to  guarantee  competent  and 
effective  representation  for  all. 

We  are  working  hard  with  both  the  public  and  private 
bars  to  ensure  that  lawyers  assigned  to  the  poor  will  be 
competent  and  effective  counsel,  but  we  still  have  a  long 
way  to  go.  As  we  celebrate  the  anniversary  of  Gideon, 
we  should  rededicate  ourselves  to  its  principles. 
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FORUM 

SENTENCE  CREDIT  AND  RELEASE 

I.  INTRODUCTION 

One  of  the  most  important  and  least  understood 
aspects  of  representing  defendants  in  criminal  cases  is 
sentencing.  Since  it  affects  the  amount  of  time  a  client 
will  serve  in  confinement  after  conviction,  sentencing 
is  obviously  critical  to  those  who  plead  guilty  as  well  as 
to  those  who  are  found  guilty  after  a  trial.  A  mistake  by 
an  attorney  can  have  significant  consequences  for  the 
defendant,  particularly  those  who  have  multiple 
charges,  pending  cases,  outstanding  sentences,  and 
pretrial  confinement,  which  complicate  the  sentencing 
decision. 

What  follows  is  a  discussion  of  some  basic  and 
recurring  questions  about  sentences  of  imprisonment. 
By  paying  attention  to  these  issues,  it  is  often  possible 
to  reduce  the  time  that  the  sentenced  defendant  will 
serve  in  confinement. 

1.  The  Least  You  Can  Do:  Jail  Credit  from  the  Day  of 
Arrest 

The  first  thing  to  understand  about  jail  credit  is  that 
it  starts  on  the  day  of  arrest,  not  on  the  day  of 
arraignment.  If  you  leave  the  arithmetic  to  the  clerk,  he/ 
she  may  erroneously  start  counting  from  the  date  of 
arraignment,  either  because  that's  the  date  in  the 
papers,  or  because  he/she  is  under  the  mistaken 
impression  that  the  right  to  credit  starts  with  the  setting 
of  bail. 

In  Commonwealth  v.  Grant,  366  Mass.  272  (1974),  the 
prisoner  sought  credit  against  his  Massachusetts 
sentence  for  time  spent  awaiting  trial  on  a  related 
federal  charge  of  which  he  had  been  acquitted. 
Arraignment  and  setting  of  bail  in  the  state  case 
occurred  only  after  the  prisoner's  release  from  federal 
custody.  The  trial  court  refused  to  award  jail  credit  for 
confinement  preceding  arraignment  on  the  state 
charge. 

The  Supreme  Judicial  Court,  however,  held  that  jail 
credit  starts  on  the  date  of  arrest,  not  on  the  date  bail 
is  set.  In  reaching  this  conclusion,  the  Supreme  Judicial 
Court  reviewed  the  legislative  history  of  G.L.  c.  279,  §33A 
and  determined  that  bail  was  "not  a  critical  element." 
Instead,  it  found  "ample  indication  that  the  basic 
purpose  of  the  statute  was  to  provide  for  relief  to  those 
defendants  who  have  served  any  jail  time  prior  to  their 
sentences."  Id.  at  274.  See  also,  Stearns,  Petitioner,  343 
Mass.  53,  56  (1961),  where  the  Court  held  that  pretrial 
confinement  under  commitment  to  a  mental  hospital 
pending  "restoration  to  sanity"  should  be  credited  as 
jail  credits,  even  though  the  confinement  was  not  in  lieu 
of  bail. 

Practice  Pointer:  Add  up  the  jail  credits  yourself 
(every  day  of  confinement  prior  to,  but  not  including 
the  sentencing  day).  At  sentencing,  have  in  your  hands 
the  police  report  or  complaint  which  shows  the  date  of 
arrest.  Then  you  can  show  that,  although  committed  in 
lieu  of  bail  on  Tuesday,  your  client's  confinement  began 
on  Friday  before  the  holiday  weekend.  Remember,  too, 
every  fraction  of  a  day  spent  in  custody  counts  as  a  full 
day. 


2.  The  Thimblerig:  Confinement  on  One  Charge, 
Sentence  on  Another 

A  thimblerig,  or  shell  game,  is  a  swindle  in  which  an 
operator  shuffles  three  inverted  shells  or  thimbles,  one 
of  which  conceals  a  marker;  the  spectator  bets  on  the 
marker's  location  after  the  shuffle.  If  your  client  is 
denied  credit  for  pretrial  confinement  on  the  ground 
that  the  confinement  was  on  a  charge  other  than  the 
one  in  which  the  sentence  was  imposed,  he/she  has 
been  swindled  in  a  thimblerig. 

In  Grant,  discussed  above,  federal  authorities  charged 
the  defendant  with  intimidating  a  witness,  and  the  state 
charged  him  with  assault  and  battery  by  means  of  a 
dangerous  weapon  and  armed  robbery  of  the  same 
victim.  The  Supreme  Judicial  Court  examined  G.L.  c.  279, 
§33A  to  determine  "whether  the  confinement  to  be 
credited  must  have  been  on  the  same  charge  as  that  for 
which  the  defendant  is  ultimately  sentenced."  366  Mass. 
at  274.  The  Court  held  that  the  defendant  was  entitled 
to  credit,  notwithstanding  the  fact  that  he  was  confined 
on  a  different  charge,  because  "in  essence  [he]  had 
been  guilty  of  one  wrong,  for  which  he  suffered 
confinement  prior  to  any  conviction  regardless  of  how 
the  prosecuting  authorities  sorted  out  the  charge."  Id. 
at  275.  See  also,  McCormack  v.  Commonwealth,  245 
Mass.  514  (1963),  in  which  the  defendant  was  acquitted 
of  the  charge  on  which  bail  had  been  set,  but  was 
entitled  to  credit  on  a  sentence  for  a  second  charge 
arising  out  of  the  same  occurrence. 

Grant  and  McCormack  stand  for  the  proposition  that 
credit  must  be  awarded  for  confinement  on  any  charge 
arising  out  of  the  same  conduct  or  occurrence.  This 
principle  will  not  always  be  sufficient  to  beat  the 
thimblerig.  Often,  the  defendant  is  arrested  for  several 
unrelated  offenses  before  he/she  is  finally  held  on  a  bail. 
From  that  point  on,  the  cases  may  be  scheduled 
together,  even  though  they  arise  out  of  separate 
incidents;  or,  the  defendant  may  be  prosecuted 
simultaneously  for  different  offenses,  perhaps  in 
different  courts  or  different  counties. 

In  Commonwealth  v.  Foley,  17  Mass.  App.  Ct.  238 
(1983),  the  Appeals  Court  declared  that  credit  is 
available  "even  where  different  offenses  are  involved." 
Id.  at  244.  The  defendant  in  Foley  had  been  prosecuted 
during  a  single  period  of  time  on  indictments  arising  out 
of  three  separate  criminal  episodes.  The  only  case  in 
which  he  was  eventually  convicted  and  sentenced  was 
unrelated  to  the  case  which  kept  him  in  jail  pending 
trial.  In  ruling  that  the  defendant  was  nonetheless 
entitled  to  credit,  the  Appeals  Court  noted  that  it  was 
"mere  happenstance"  that  bail  had  been  set  on  one 
indictment  rather  than  on  another.  Id.  at  243. 

In  Libby  v.  Commissioner,  353  Mass.  472  (1968),  an 
instructive  case  which  rewards  close  reading,  the 
defendant  received  credit  on  a  sentence  imposed  on  a 
Norfolk  County  charge  for  some  but  not  all  of  his 
pretrial  confinement  in  an  unrelated  Suffolk  County 
case.  While  being  held  in  Suffolk,  he  was  brought  before 
the  Norfolk  County  court  and  arraigned.  The  Suffolk 
sentence  was  imposed  first,  and  the  defendant  later 
received  a  concurrent  sentence  in  Norfolk  County. 

Even  though  the  Norfolk  charge  was  pending  from 
the  date  of  arrest  and  confinement  in  Suffolk,  the 
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Supreme  Judicial  Court  ruled  that  the  prisoner  was  not 
entitled  to  credit  against  the  Norfolk  sentence  until  the 
date  of  his  arraignment  on  the  Norfolk  charge.  Id.  at  476. 

The  confinement  from  the  date  of  arraignment  in 
Norfolk  County  to  the  date  of  sentencing  in  Suffolk 
County  was  credited  to  both  sentences.  Id.  at  474-475. 

If  there  is  a  principle  to  be  extracted  from  Foley  and 
Libby,  it  is  that  pretrial  confinement  should  be  credited 
to  sentences  imposed  in  all  cases  that  were  actively 
prosecuted  during  the  period  of  that  confinement.  The 
mere  fact  that  a  charge  was  outstanding,  however,  is  not 
enough  to  require  credit.  To  obtain  credit,  the 
defendant  must  be  brought  into  court  and  arraigned  on 
the  charge.  With  regard  to  pending  cases  in  which  the 
defendant  has  not  been  arraigned  or  is  in  default,  his/ 
her  pretrial  confinement  is  simply  dead  time. 

It  can  also  be  argued  that  credit  should  be  given  as 
an  equitable  remedy  for  "dead  time,"  that  is,  for  the 
situation  in  which  the  confinement  would  otherwise 
count  toward  no  sentence  at  all.  In  Manning  v. 
Superintendent,  372  Mass.  387,  394  (1977),  the  Supreme 
Judicial  Court  held  that  time  served  under  an  invalid 
sentence  should  be  credited  to  a  from-and-after 
sentence  for  an  unrelated  offense  to  "remedy  the 
injustice  of  a  prisoner  serving  time  for  which  he  receives 
no  credit."  The  Court  emphasized  that  the  credit  would 
not  be  applied  to  a  sentence  for  a  future  offense.  Id.  at 
395-396.  It  seems  that  to  permit  a  prisoner  to  "bank 
time"  against  a  future  offense  would  be  a  greater 
injustice  than  to  leave  him/her  with  dead  time. 

It  is  important  to  note  that  the  Manning  rule  is  not 
an  all-purpose  defense  in  the  shell  game.  In  the  usual 
case  the  confinement  is  not  dead  time  but  has  been 
credited  to  only  one  of  several  concurrent  sentences, 
and  what  you  are  trying  to  do  is  get  it  credited  to  the 
others  as  well. 

Practice  Pointers: 

(a)  When  adding  up  your  client's  jail  credits,  make 
sure  to  include  all  his/her  pretrial  confinement,  even  if 
it  was  ordered  in  another  case  that  has  not  been 
disposed  of  or  that  has  been  disposed  of  without  a 
sentence  of  imprisonment. 

(b)  Even  if  you  are  not  going  to  represent  the  client 
in  his/her  other  outstanding  cases,  make  sure  that  he/ 
she  is  brought  into  court  on  them  so  that  he/she  will 
start  getting  credit  for  his/her  pretrial  confinement. 

3.  Wrapping  and  Packaging:  Don't  Leave  Anything  Out! 

The  defendant  in  Libby,  discussed  above,  also  sought 
credit  against  his  Norfolk  sentence  for  time  served  in 
Walpole  on  the  Suffolk  County  sentence  before  the 
concurrent  Norfolk  County  sentence  was  imposed. 
After  all,  he  argued,  the  Norfolk  sentence  was  imposed 
to  run  concurrently,  and  he  was  receiving  concurrent 
credit  up  until  the  day  the  Suffolk  sentence  was 
imposed.  353  Mass.  at  475-476.  Why  should  the  months 
served  in  Walpole  after  imposition  of  the  Suffolk 
sentence  suddenly  become  dead  time  on  the  Norfolk 
sentence? 

Why,  indeed?  Because,  we  are  told,  once  sentenced 
in  the  Suffolk  case,  the  prisoner  was  no  longer  confined 
pretrial.  Rather,  he  was  confined  pursuant  to  "a 
sentence  for  an  unrelated  crime  of  which  he  had  been 
convicted."  Id.  at  475.  In  so  ruling,  the  Supreme  Judicial 
Court  followed  an  earlier  decision  to  deny  credit  to  a 
prisoner  who  served  an  entire  sentence  without  being 


informed  that  a  secret  indictment  had  been  returned 
against  him,  and  who  was,  after  his  release,  convicted 
and  sentenced  on  the  secret  indictment.  Needel, 
Petitioner,  344  Mass.  260,  262  (1962). 

The  grim  but  settled  law  is  that  for  all  pending  cases 
credit  for  pretrial  confinement  stops,  and  dead  time 
begins,  on  the  date  of  commitment  under  sentence  in 
any  case.  As  discussed  below,  this  includes  commitment 
under  a  parole  violation  warrant  in  a  previous  sentence. 

Practice  Pointer:  Once  your  client  is  sentenced,  waste 
no  time  in  resolving  all  his/her  outstanding  cases.  The 
one  that  you  leave  dangling  may  turn  into  a  from-and- 
after  sentence.  From  the  court's  point  of  view,  there's 
no  reason  to  hurry  because  "he/she's  not  going 
anywhere."  From  the  client's  point  of  view,  there  is 
every  reason  to  hurry  because  he/she  is  doing  dead  time 
on  his/her  outstanding  cases. 

4.  The  Revenge  of  the  Executive  Branch:  Parole 
Warrants  and  Escapes 

If  your  client  has  been  paroled  or  has  escaped  from 
a  previous  sentence,  disposition  of  his/her  new  case 
may  be  complicated  by  the  fact  that  the  executive 
branch,  too,  will  have  its  pound  of  flesh. 

(a)  Presentence  Credit 

Confinement  prior  to  sentencing  in  the  new  case  will 
be  credited  either  to  the  old  sentence  or  to  the  new 
sentence  but  not  to  both.  In  other  words,  you  cannot 
get  concurrent  credit  prior  to  imposition  of  the  new 
sentence.  Thus,  in  Harkey  v.  Superintendent,  356  Mass. 
722  (1969)  (rescript  opinion),  a  parolee  arrested  for  a  new 
offense  was  held  on  a  parole  violation  warrant  prior  to 
disposition  of  his  new  case.  Although  the  new  sentence 
was  imposed  to  run  concurrently  with  the  old  one,  the 
Supreme  Judicial  Court  ruled  that  he  was  not  entitled 
to  concurrent  credit  for  confinement  prior  to  imposi- 
tion of  the  new  sentence.  Following  Libby  and  Needel, 
discussed  above,  the  Court  reasoned  that  the  prisoner's 
"confinement  during  this  period  was  not  confinement 
awaiting  trial  but  confinement  under  his  origi- 
nal .  .  .  sentence  by  reason  of  parole  violation."  Id.  at 
722. 

For  the  defense  lawyer  this  means  making  a  judgment 
about  the  case  to  which  the  confinement  should  be 
credited.  Ask  yourself,  "When  it's  all  over,  in  which  case 
will  the  client  probably  owe  the  most  time?"  That's  the 
case  in  which  he/she  will  need  the  credit.  If  it  is  the 
previous  sentence  that  should  be  credited,  you  must 
persuade  the  court  to  release  him/her  to  that  sentence 
at  the  earliest  possible  time. 

(b)  Postsentence  Credit 

After  the  new  sentence  is  imposed,  concurrent  credit 
is  available,  as  illustrated  in  Harkey,  supra,  but  only  if 
the  client  is  taken  into  custody  under  his/her  old 
sentence  before  the  new  one  is  imposed. 

In  Harding  v.  Sfafe  Board  of  Parole,  307  Mass.  217 
(1940),  a  parolee  was  held  awaiting  trial  in  a  new  case 
with  a  parole  violation  warrant  lodged  against  him. 
When  the  new  sentence  was  imposed,  he  sought  to 
serve  it  concurrently  with  the  time  owed  on  the  parole 
sentence.  The  Supreme  Judicial  Court  rejected  his  claim 
to  credit,  concluding  that  "[w]hen  the  second  sentence 
was  imposed  the  petitioner  was  confined  only  under 
that  sentence."  Id.  at  220.  See  also,  Commonwealth  v. 
McCarfy,  351  Mass.  707  (1967)  (rescript  opinion); 
Kleczka  v.  Commonwealth,  350  Mass.  74  (1966). 
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The  result  in  Harding  was  dictated  by  G.L.  c.  127,  §149, 
which  still  prohibits  the  execution  of  a  parole  violation 
warrant  while  the  prisoner  is  confined  under  an 
intervening  sentence. 

Although  no  statute  governs  the  return  to  custody  of 
an  escaped  prisoner,  the  result  is  the  same  as  it  is  in  the 
case  of  a  parole  violator.  Unless  he/she  is  remanded  to 
serve  the  time  owed  before  a  new  sentence  is  imposed, 
he/she  will  not  receive  concurrent  credit.  The  prisoner 
returned  with  a  new  sentence  will  be  deemed  to  be 
confined  under  the  new  sentence  only.  Although  there 
are  no  cases  directly  on  point,  the  practice  with  regard 
to  escapers  seems  to  conflict  with  the  assumption  in 
Chalifoux  v.  Commissioner,  375  Mass.  424,  425  (1978), 
that  an  escaped  prisoner  sentenced  for  a  new  crime  in 
California  might  have  received  concurrent  credit  had 
Massachusetts  authorities  decided  to  accept  him  as  a 
transfer  from  California.  A  decision  of  the  Appeals 
Court,  In  re  Kinney,  5  Mass.  App.  Ct.  457,  460  (1977) 
denies  concurrent  credit  to  an  escaped  prisoner,  but 
seems  to  proceed  from  the  mistaken  assumption  that 
state  and  county  sentences  could  not  be  served 
concurrently,  a  subject  which  is  discussed  below. 

The  upshot  is  that  a  new  sentence  can  be  served 
concurrently  with  time  owed  on  a  previous  sentence 
only  if  the  prisoner  is  serving  the  old  sentence  when  the 
new  one  is  imposed.  If  you  fail  to  get  the  old  sentence 
running  before  the  new  sentence  is  imposed,  the 
Department  of  Correction  or  Parole  Board  will  take  its 
pound  of  flesh  separately  —  on  and  after  the  sentence 
in  his/her  new  case. 

Of  course,  even  if  the  client  is  serving  the  old 
sentence,  the  judge  may  still  decide  to  impose  from- 
and-after  time.  By  returning  him/her  to  the  old 
sentence,  however,  you  have  made  it  possible  for  the 
client  to  receive  concurrent  time. 

Often,  return  to  the  old  sentence  can  be  accom- 
plished at  the  time  of  sentencing  by  having  it  noted  in 
the  record  that  the  defendant  was  released  to  the  old 
sentence  prior  to  sentencing  and  by  notifying  the  Parole 
Board  or  Department  of  Correction. 

Practice  Pointers: 

(a)  Decide  whether  you  want  your  client's  pretrial 
confinement  credited  to  his/her  old  case  or  his/her  new 
case,  and  act  accordingly. 

(b)  If  you  have  not  already  done  so,  have  your  client 
released  to  the  previous  sentence  before  a  new 
sentence  is  imposed. 

5.  "A  convict  upon  whom  two  or  more  sentences  to 
imprisonment  are  imposed  may  be  fully  committed 
upon  all  such  sentences  at  the  same  time  ..."  —  G.L. 
c.  279,  §8. 

As  a  defense  lawyer,  you  should  defend  the 
proposition  in  G.L.  c.  279,  §8  that  any  two  sentences  of 
imprisonment  can  be  served  concurrently. 

This  is  not  an  easy  task  because  there  is  a  mistaken 
but  deeply  entrenched  belief  that  sentences  to  different 
institutions  cannot  be  served  concurrently. 

For  starters,  you  can  point  out  that  such  sentences  are 
given  and  carried  into  effect  routinely.  Many  judges 
impose  concurrent  sentences  to  different  institutions, 
and  the  Department  of  Correction  and  county  houses 
of  correction  execute  them. 

If  this  argument  is  unpersuasive,  try  pointing  out  that 
the  Legislature  has  removed  almost  all  restrictions  on 


the  place  of  service  of  sentences  of  imprisonment. 
People  sentenced  to  a  county  house  of  correction  can 
be  held  in  state  correctional  facilities,  and  people 
sentenced  to  a  state  institution  can  be  confined  in 
Rhode  Island  or,  for  that  matter,  Leavenworth,  Kansas. 
G.L.  c.  127,  §§97,  97A  &  97B.  See  also,  New  England 
Interstate  Corrections  Compact  (M.G.L.A.,  c.  125, 
Appendix).  The  place  of  service  of  the  sentence  is 
determined  by  the  Commissioner  of  Correction,  not  by 
the  wording  on  the  mittimus.  In  fact,  as  indicated  below, 
the  principal  remaining  import  of  the  institution  named 
in  the  sentence  is  that  it  determines  the  date  on  which 
the  prisoner  will  become  eligible  for  parole. 

Last  but  not  least,  refer  to  the  fact  that  the  Supreme 
Judicial  Court  has  approved,  indeed  required,  concur- 
rent execution  of  a  state  sentence  with  a  county 
sentence.  In  Henschel  v.  Commissioner,  368  Mass.  130 
(1975),  the  Court  held  that  two  sentences  imposed  to 
take  effect  from  and  after  an  earlier  imposed  sentence 
should  be  served  concurrently  with  each  other 
notwithstanding  that  one  was  a  state  prison  sentence 
and  the  other  was  a  sentence  to  a  county  house  of 
correction.  Id.  at  132. 

Practice  Pointer:  Read  Henschel. 

6.  How  to  Avoid  the  Parole  Board:  "Forthwith!" 

From  the  defendant's  point  of  view,  a  "forthwith" 
sentence  to  Walpole  may  be  attractive  because  it 
terminates  a  previously  imposed  sentence  to  Concord 
and  many  years  of  supervision  by  the  Massachusetts 
Parole  Board. 

In  Dale  v.  Commissioner,  17  Mass.  App.  Ct.  247  (1983), 
the  Appeals  Court  decided  that  a  "forthwith"  sentence 
to  the  house  of  correction  under  G.L.  c.  279,  §28,  did 
not  terminate  a  previous  Concord  sentence.  Dale 
generated  uncertainty  about  the  effectiveness  of 
"forthwith"  sentences  to  the  state  prison  which  were 
authorized  in  the  same  statute.  That  uncertainty  was 
relieved  only  by  the  enactment  of  Chapter  556  of  the 
Acts  of  1987,  effective  March  7, 1988,  which  amends  G.L. 
c.  279,  §28  to  provide,  expressly,  that  a  "forthwith" 
sentence  to  the  state  prison  terminates  a  previously 
imposed  Concord  sentence. 

Keep  in  mind  that  a  "forthwith"  sentence  to  Walpole 
also  terminates  a  previously  imposed  sentence  to  a 
house  of  correction.  G.L.  c.  279,  §27. 

A  "forthwith"  sentence  to  the  house  of  correction  still 
does  not  terminate  a  previously  imposed  Concord 
sentence.  Dale,  supra. 

Nothing  terminates  a  previously  imposed  state  prison 
sentence. 

A  second  feature  of  "forthwith"  sentences  is 
immediate  execution:  they  take  effect  "forthwith  and 
notwithstanding"  a  sentence  to  another  institution.  If 
you  are  unable  to  persuade  the  court  to  impose  a 
concurrent  sentence  to  a  different  institution,  a 
"forthwith"  may  be  the  answer  to  your  dilemma.  Never 
forget,  however,  that  there  are  no  "forthwith" 
sentences  for  people  who  are  already  serving  state 
prison  sentences. 

7.  Release:  When,  Whether  and  How  Your  Client  May 
Get  Out 

Parole  is  the  most  prevalent  form  of  release  from 
sentences  to  state  correctional  institutions.  You, 
however,  must  find  the  courage  to  tell  your  client  and 
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MINIMUM  MANDATORY  PERIODS  OF  CONFINEMENT 

PRIOR  TO  PAROLE  AND/OR  DISCHARGE 

Offense 

Mandatory 

Affects 

Affects 

(by  statute) 

Period 

Parole? 

Discharge? 

/*t  f  /  f           1     *~    Ofi    ftft  •>•?  tA 

KJ.U.I.,  Li.L.  C.  y(J,  §§  ZJ-Z4 

uper.  atter  u.u.i.  revoke,  §  Z3 

60  days 

I  t3 

YES 

/"l  1  1  1     ft  OA/1  W-»\/1  \ 

U.U.I.,  §  24(1)(a)(l) 

2nd/ira/4th  ottense 

14  days/90  days/6  mos 

YES 

Cutting  class,  §  24(1)(a)(4) 

zno/  jiu  onense 

z  aays/  ii  aays 

YES 

fk  1  1  1     knmirirJa    ft  0A{^  / 1\ 

Kj.xj.i.  nomicioe,  §  Z4«j{aj 

1  year 

I  t3 

YES 

u.u.i.  Douiiy  injury,  §  zhl 

6  mos. 

VPQ 
I  C3 

YES 

conrroiieu  juosrances,  cl.  c.  y^tc 

Distribution/possession  w.  inf.  fo  ol/st. 

r-1    A    rnt   r>f f     ft  ^?(h\ 
Cl.  A.  ipi.  Oil.,  §  JjL\U) 

£  \/u  ire 

3  ycdis 

I  Cj 

NO 

rl    R    rnt   r»f  f     ft  "}?Aih\ 
CI.  D,  rpi.  Oil.,  §  JZft(U) 

<  \m  ^  re 

j  yedrs 

1  C3 

NO 

pnencychdine,  1st  oil.,  §  JzA(c) 

1  year 

TC3 

NO 

c.  c,  rpi.  oil.,  §  jzd(D) 

z  years 

I  LJ 

NO 

I  ranicKing,  §Jzt 

iVIdllJUdlld,  pdldgldpn  ^d; 

30+/  IOU+/Z,000+/  1 0,000+  IDS. 

1/3/5/10  years 

1 13 

NO 

Cocaine,  paragraph  (b) 

9R+ /mn+ /9fin+  aramc 

zo^y  iuu^/zuu^  grdms 

voire 

J/  3/  IU  yedrs 

YFC 

NO 

neroin,  paragrapn  [C) 

9ft+ /mn+ /9nn+  ora  mc 
ZOT/  IUUT/ZUUT  gldlllS 

3/  iu/  1 3  yedrs 

YFC 

I  LJ 

NO 

Distribution  to  children,  §  32F 

cl.  A,  paragraph  (a) 

5  years 

VEC 
Yt3 

NO 

cl.  B,  paragraph  (b) 

3  years 

YhJ> 

NO 

ci.  c,  paragrapn  \c) 

z  years 

VFC 
I  C3 

NO 

c,r/mes  ngainsx  rersons,  cl.  c.  zoj 

I  n-in  CknrL   A   ft    R     rnt    nff      ft  1 

Loan  snarK  a  «  d,  rpi.  on.,  §  ijl 

5  years 

VFQ 
I  C3 

NO 

Indecent  A  &  d,  v.  retarded, 

rnt    /-iff     S  11F 

rpi.  on.,  §  ijr 

111  i;oirc 

iu  years 

VFC 
I  LJ 

NO 

A  &  d,  d.w.,  v.  D3+,  rpt.  on,  §  i5A(a) 

2  years 

VEC 

Yb3 

NO 

Acrlt     A  Ml      ti     CCi     rnt     nff      ft  1CD/k\ 

assh.  o.w.,  v.  DD+,  rpi.  on.,  §  idd(d) 

1  year 

I  t3 

YES 

assii.  io  muraer  or  tod,  v.  od+ 

rpt.  on.,  §  lo(a) 

2  years 

VEC 
Yt3 

YES 

House  invasion,  §  18A 

5  years 

VEC 
Yt3 

NO 

Firearm  use  in  felony,  1st  off.,  §  18b 

(no  parole) 

NO 

rni    „f(     ft  ion 

rpt.  on.,  §  \od 

5  years 

VEC 
Yt3 

NO 

1  Inirmo/J  rnk      1/      C*  Q  -t-     rnt    /~,ff      ft  1Q/i\ 

unarmed  roo.,  v..  dj+,  rpi.  on.,  §  i-'iaj 

2  years 

VEC 

NO 

rorciuie  rape,  v.  unaer  id,  oiienaer 

1ft4-rnt    nil      ft  T>A   /coo  fl7\ 

lo+rpi.  on.,  §  llf\  ^see  z/o-o/j 

5  years 

VEC 
1 13 

NO 

Asslt.  to  rape,  v.  under  16,  offender 

rnt    nff      ft              ica.t±  ">~IQ. 

io+,  rpi.  on.,  §  z4d  ^see  z/d-o/j 

5  years 

VEC 
1 13 

NO 

crimes  Againsr  rroperiy,  kj.l.  c.  zoo 

Larc.  pers,  v.  65+,  rpt.  off.,  §  25(a) 

1  year 

VEC 
Yt3 

YES 

MV  trioft/inc    fraurl    rnt    r»ff     A  97  A 

rviv  men/ ins.  irauo,  rpi.  on.,  §  z/a 

1  year 

^no  paroiej 

NO 

Rec.  stolen  mv,  parts,  rpt.  off.,  §  28 

1  year 

(no  parole) 

NO 

False  reports  stolen  mv,  rpt.  off.  §  29 

1  year 

(no  parole) 

NO 

Weapons  Urrenses,  Ci.L.  c.  zoy  §  70 

carrying  nrearm,  paragrapn  (H) 

1  year 

VEC 
I  t3 

YES 

Carrying  knife,  paragraph  (b) 

no 

restriction  for  1st  off. 

ros.  macnine  gun,  sawea-on,  paragrapn  \c) 

1  year 

YES 

YES 

Rpt.  off.  after  previous  under 

paragraphs  (a),  (b)  or  (c)  [see 

paragraph  (d)] 

parole  same  as  1st  off.,  no  good  ti 

me 

Crimes  Against  Chastity,  G.L.  c.  272 

Inducing  minor  to  prostitution,  §  4A 

3  years 

YES 

YES 

Deriving,  prostitution  of  minor,  §  4B 

5  years 

YES 

YES 

Managing  brothel,  §  6 

2  years 

YES 

YES 

Deriving  support,  §  7 

2  years 

YES 

YES 

Unnat.  &  lascivious  w.  child,  rpt. 

off.,  §  35A  (see  276-87) 

5  years 

YES 

NO 
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PAROLE  ELIGIBILITY 

Concord/Framingham  Reformatory  Sentence 

House  of  Correction 

Length  of  Sentence                          Prior  Adult  Incarceration 

One-half  sentence, 

not    n  n o f '  r  than  0  uairc 
ii'Jl  lUil^t  l  lllall  A  yrdl  S 

NO  YES 

Less  than  6  years                   6  mos.,  Vi  which-        1  yr.  or  Vi  which- 

1 iff*  (ontonrac 

ever  is  less                 ever  is  less 

1st  degree:  no  parole 

Mot  lf*QC  tnan  ft                              1  vp^r                                 1ft  mnc 

l^Ul  IC       11  lal  I  \Jy                                          I    ylai                                                 hj  inui. 

2nd  degree:  15  years 

but  less  than  12  yrs. 

Not  less  than  \L,                   1o  months                  I  years 

Habitual  Offender 

but  less  than  18  yrs. 

(G.L.  c.  279,  §25) 

1  Pk  \/o ct rc  i~\r  I Anofir                             "~)  \/ 1±  ~\ rc                                      "~)  \i o a rc 
SO  ytrdij  Kji  HJllgd                            z.  ycaia                                    Z  ytalb 

Vi  less  good  time 

State  Prison  Sentences 

(minimum  and  maximum  term,  see  G.L.  c.  279  §24) 

(a)  Crimes  committed  on  parole:  Two-thirds  minimum  term. 

(b)  Specified  offenses:  Tvo-thirds  minimum  term,  but  not  less  than  two  years. 

Manslaughter  (265-13)                         Asslt/armed/int  to  rob  or 

Kidnapping  (265-26) 

Indecent  A  &  B,  child  under                    murder  (265-18) 

Incest  (265-17) 

14  (265-13B)                                    House  invasion  (265-18A) 

Unnat.  &  lascivious  (272-35) 

Mayhem  (265-14)                                Unarmed  Rob  (265-19) 

Unnat.  &  lascivious  w.  child 

Assault  to  murder  or                           Asslt.  to  rob  (265-20) 

(272-35A) 

maim  (265-15)                                 Confin.  to  steal  (265-21) 

Arsn  dwelling  (266-1) 

A  &  B  d.w.  (265-15A)                           Forcible  rape  (265-22) 

Arsn  meeting  hse  (266-2) 

Assault  d.w.  (265-15B)                          Forcible  rape  of  child  (265-22A) 

Arsn/ins.  fraud  (266/10) 

Attmpt  Murder  (265-16)                       Rape  of  child  (265-23) 

Escape  (268-16) 

Armed  robbery  (265-17)                       Attmpt  Extort.  (265-25) 

(c)  All  others:  One-third  minimum  term,  but  not  less  than  one  year. 

GOOD  TIME  AND  DISCHARGE 

(a)  No  good  time  for  certain  sex-related  crimes: 

Indecent  A  &  B,  child                               Rape  of  child  (265-23) 

Incest  (272-17) 

under  14  (265-13B)                               Asslt  to  rape  (265-24) 

Unnat.  &  lascivious  (272-35) 

Rape  (265-22)                                         Asslt  child,  int.  to 

Unnat.  &  lascivious  w.  child 

Forcible  rape  of  child                                 rape  (265-24B) 

(272-35A) 

(265-22A) 

(b)  No  good  time  for  crimes  while  confined  in  sfafe  correctional  institution.  Includes  escapes  and  crimes 

committed  on  furlough  or  work  release. 

(c)  No  good  time  for  gun-law  repeat  offenses,  G.L.  c.  269,  §10:  carrying  firearm,  paragraph  (a);  carrying  knife, 

paragraph  (b);  or  possessing  sawed-off  shotgun,  paragraph  (c). 

(d)  Other  sentences  receive  good  time  depending  on  the  length  of  the  maximum  term: 

Length  of  Maximum  Term                       Amount  of  Good  Time 

4  years  or  longer                               12.5  days/mo.  (150  days/yr) 

Not  less  than  3  years, 

but  less  than  4  years:                          10  days/mo. 

(120  days/yr) 

Not  less  than  2  years, 

but  less  than  3  years:                         7.5  days/mo. 

(90  days/yr) 

Not  less  than  1  year, 

but  less  than  2  years:                         5  days/mo.  (60  days/yr) 

Not  less  than  4  months, 

but  less  than  1  year:                           2.5  days/mo. 

(30  days/yr) 

Less  than  4  months:                           no  good  time 
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the  judge  that  eligibility  does  not  necessarily  mean 
release.  Every  year  the  Massachusetts  Parole  Board 
denies  parole  to  two  out  of  five  people  who  become 
eligible.  The  Board  often  requires  a  year  or  more  of 
confinement  beyond  the  first  eligibility  before  granting 
parole. 

Those  prisoners  who  are  not  paroled  will  be  held  to 
the  expiration  of  their  sentences  or  discharged  for  good 
conduct  at  the  date  arrived  at  by  deducting  statutory 
good  time  and  other  deductions  from  the  maximum 
period  of  the  sentence. 

Statutory  good  time  is  a  very  significant  reduction  of 
sentence,  amounting  to  about  five  months  per  year  on 
sentences  of  four  years  or  longer.  But  if  your  client  is 
sentenced  for  any  of  the  sex-related  offenses  enumer- 
ated in  G.L.  c.  127,  §129,  or  for  a  crime  committed  while 
confined  in  a  state  correctional  facility,  it  won't  help 
him/her  because  those  sentences  are  ineligible  for  good 
time. 

Finally,  many  sentences  are  now  subject  to  mandatory 
minimum  periods  of  confinement  which  may  delay 
parole  or  good  conduct  discharge  from  confinement. 

Important  and  basic  information  about  parole,  good 
conduct  discharge,  and  mandatory  minimum  periods  of 
confinement  is  summarized  in  the  charts  which 
accompany  this  article. 

John  P.  Osier 

Boston  Office/Trial  Unit 


COMMENT  CONTINUED 

The  failure  to  provide  fair  and  adequate  compensa- 
tion to  assigned  counsel  has  a  deleterious  impact  on  the 
quality  of  representation  in  these  cases.  Despite  the  fact 
that  the  Committee  has  established  standards  and 
guidelines  in  each  type  of  case  for  which  it  is 
responsible,  lawyers  generally  continue  to  dispose  of 
cases  without  sufficient  investigation,  legal  research, 
discovery,  identification  of  triable  issues,  or  develop- 
ment of  dispositional  alternatives.  The  major  reason  for 
this  lack  of  effort  is  the  low  compensation.  Many 
experienced  and  highly  qualified  attorneys  refuse  to 
accept  assignments  solely  for  economic  reasons.  The 
result  is  that  the  quality  of  representation  could  be  vastly 
improved  if  the  work  were  only  minimally  profitable. 

There  are,  of  course,  benefits  to  accepting  assign- 
ments of  indigent  criminal  and  non-criminal  cases  other 
than  financial  remuneration.  Most  important,  perhaps, 
is  that  counsel  for  the  indigent  perform  an  essential 
public  service.  Furthermore,  since  the  large  majority  of 


criminal,  juvenile,  mental  health  and  family-related 
cases  (care  and  protection,  custody,  CHINS)  involve 
indigents,  accepting  assignments  of  these  cases  enables 
attorneys  to  garner  experience  in  several  interesting  and 
challenging  areas  of  the  law.  There  are  few  better  ways 
to  obtain  trial  experience,  whether  before  a  judge  or 
jury,  than  through  the  acceptance  of  these  assignments. 
Finally,  with  the  institution  of  the  CPCS  statewide 
training  program,  attorneys  may  improve  their  qualifi- 
cations in  specialized  areas  without  the  cost  of 
continuing  legal  education  courses. 

In  April,  1987  the  Massachusetts  legislature  changed 
the  system  of  compensation  so  that  all  attorneys 
throughout  the  state  are  paid  on  a  per-hour,  per-case 
basis.  This  has  already  resulted  in  major  improvements 
in  the  quality  of  representation.  However,  the 
Massachusetts  rates  of  compensation  for  indigent 
defense  services  remain  lower  than  federal  court  rates 
and  the  rates  of  most  other  states.  Furthermore, 
Massachusetts  attorneys  are  provided  only  limited 
compensation  for  travel  and  waiting  time.  Considering 
the  fact  that  the  average  rate  charged  by  privately 
retained  attorneys  is  over  $100  per  hour,  the  state  is 
paying  less-than-bargain  prices  for  a  service  which  is 
required  to  be  provided  by  the  state  and  federal 
constitutions  as  well  as  by  state  law. 

In  a  recent  decision  addressing  this  issue  (State  of 
Kansas  v.  The  Honorable  James  J.  Smith  and  the 
Honorable  Phillip  M.  Fromme,  Supreme  Court  of 
Kansas  No.  87-60643-S)  the  Kansas  Supreme  Court  held 
that  attorneys'  services  are  property  subject  to  Fifth 
Amendment  protection,  noting  that  "when  attorneys 
are  required  to  donate  funds  out-of-pocket  to  subsidize 
a  defense  for  an  indigent  defendant,  the  attorneys  are 
deprived  of  property  in  the  form  of  money."  Id.  at  54. 

During  the  next  several  months,  the  Committee  for 
Public  Counsel  Services  will  be  preparing  a  proposal  for 
submission  to  the  General  Court  to  increase  the  rates 
of  compensation  for  assigned  private  counsel.  It  will 
hold  public  hearings,  gather  data  from  other  states  and 
the  federal  system,  document  overhead  costs  and  make 
budgetary  estimates.  Whether  or  not  the  legislature 
approves  this  request  will  depend  on  our  ability,  in 
conjunction  with  the  organized  bar,  to  convince  our 
elected  representatives  of  the  merit  of  our  proposal.  We 
must  all  work  together  to  accomplish  this  important 
goal. 

ARNOLD  R.  ROSENFELD 
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PERSONNEL  UPDATE 

PERSONNEL  NOTES 

1.  Elizabeth  J.  DeMayo  resigned  November  13, 
1987,  to  accept  a  position  as  office  manager  with 
the  Parole  Board.  DeMayo  was  employed  by 
MDC/CPCS  for  nearly  twenty-three  years.  She 
worked  as  a  secretary  in  the  Boston  Trial  Unit 
from  1965  until  1972.  In  1972,  she  was  assigned 
to  the  Administration  Division  where  she 
worked  primarily  for  the  MDC  Chief  Counsel. 
Most  recently,  DeMayo  worked  as  secretary  to 
the  Deputy  Chief  Counsel  of  the  Private 
Counsel  Division  and  the  Director  of 
Administration. 

PROMOTIONS 

1.  Gina  Annunziata,  Private  Counsel,  RFP  Posting 
Clerk 

2.  Christine  Bennett,  Private  Counsel,  RFP  Posting 
Clerk 

3.  Diana  Bonaventura,  Private  Counsel,  MMARS 
Entry  Clerk 

4.  Pauline  DeOliveira,  New  Bedford  office, 
Alternate  Supervisor 

5.  Armando  Garcia,  Private  Counsel,  Vendor  File 
Maintenance  Clerk 

6.  Anne  Goldbach,  Boston  Trial  Unit,  Attorney-in- 
Charge 

7.  Karen  Hansen,  Dedham  office,  Administrative 
Assistant,  III 

8.  Lynda  Lamb,  Barnstable  office,  Administrative 
Assistant  III 

9.  Stephanie  MacLeod,  Private  Counsel  Team 
Leader 

10.  Angela  Marshall,  Private  Counsel,  RFP  Entry 
Clerk 

11.  Dolores  Mayes,  Accounting  Unit,  Accounting 
Clerk  II 

12.  Ruthellen  Merrill,  Private  Counsel,  Team  Leader 

13.  Stephney  Payne,  Private  Counsel,  Team  Leader 

14.  Alan  Rubin,  Franklin/Hampshire  County, 
Attorney-in-Charge 

15.  Robert  Saldenha,  Private  Counsel,  Posting  Clerk 

16.  Nadine  Taylor,  Accounting  Unit,  Accounting 
Clerk  II 

17.  Colleen  White,  Cambridge  office,  Alternate 
Supervisor 

NEW  HIRES 

1.  Nidia  Aguero,  clerk  in  the  Boston  Private 
Counsel  Division 

2.  Brian  Andreola,  clerk  in  the  Boston  Private 
Counsel  Division 

3.  James  Averill,  investigator  in  the  Roxbury  office 

4.  Catherine  Byrne,  attorney  in  the  Lowell  office 

5.  James  Coviello,  attorney  in  the  Boston  Trial  Unit 

6.  Ana  Cuevas,  clerk  in  the  Boston  Private  Counsel 
Division 

7.  James  Doyle,  attorney  in  the  Roxbury  office 

8.  Timothy  Dwyer,  attorney  in  the  Worcester 
office 

9.  Yvonne  Freitas,  office  support  coordinator  in 
the  Boston  Administration  office 

10.  Armando  Garcia,  clerk  in  the  Boston  Private 
Counsel  Division 


11.  Nathaniel  Green,  attorney  in  the  Springfield 
office 

12.  Lynn  Hall,  secretary  in  the  Barnstable  office 

13.  Leslie  Harris,  attorney  in  the  Roxbury  office 

14.  Douglas  Hogan,  clerk  in  the  Boston  Private 
Counsel  Division 

15.  Candace  Hogue,  clerk  in  the  Boston  Accounting 
Unit 

16.  Patricia  Horan,  clerk  in  the  Boston  Private 
Counsel  Division 

17.  Joan  Katz,  Director  of  Social  Services  in  the 
Boston  office 

18.  Jill  Klowden,  attorney  in  the  Roxbury  office 

19.  Rebecca  Kratka,  attorney  in  the  Roxbury  office 

20.  Debra  Krupp,  attorney  in  the  Brockton  office 

21.  Imelda  LaMountain,  attorney  in  the  Pittsfield 
office 

22.  Marissa  Landrau-Pirazzi,  attorney  in  the  Boston 
Trial  Unit 

23.  Carol  Lane,  social  services  coordinator  in  the 
Cambridge  office 

24.  Patricia  LaRosa,  secretary  in  the  Boston  Appeals 
Unit 

25.  Roberta  Lerner,  social  services  coordinator  in 
the  Salem  office 

26.  Margaret  Lucas,  clerk  in  the  Boston  Private 
Counsel  Division 

27.  Christine  Lydon,  clerk  in  the  Boston  Private 
Counsel  Division 

28.  Kathleen  McCaffrey,  attorney  in  the  Salem 
office 

29.  Anne  McElearney,  investigator  in  the  Cam- 
bridge office 

30.  Cheryl  McGillivray,  attorney  in  the  Cambridge 
office 

31.  Maria  McPhail,  clerk  in  the  Boston  Administra- 
tion Division 

32.  Chrystal  Murray,  attorney  in  the  Boston  Appeals 
Unit 

33.  Lucille  Oak,  secretary  in  the  Salem  office 

34.  Jacqueline  Oporto,  secretary  in  the  Boston  Trial 
Unit 

35.  Jeffrey  Pokorak,  attorney  in  the  Roxbury  office 

36.  Elaine  Pourinski,  attorney  in  the  Springfield 
office 

37.  Lincoln  Redley,  clerk  in  the  Boston  Private 
Counsel  Division 

38.  Gina  Richards,  clerk  in  the  Boston  Private 
Counsel  Division 

39.  Maria  Ruggiero,  secretary  in  the  Cambridge 
office 

40.  Jose  Sanchez,  attorney  in  the  Salem  office 

41.  Susan  Shea,  secretary  in  the  Springfield  office 

42.  Debra  Shopteese,  attorney  in  Boston  Trial  Unit 

43.  Alvin  Snow,  Sr.,  clerk  in  the  Boston  Administra- 
tion Division 

44.  Barbara  Soones,  administrative  assistant  in  the 
Boston  Administration  Division 

45.  Tracy  Storkus,  secretary  in  the  Dedham  office 

46.  Robert  Tutino,  attorney  in  the  Brockton  office 

47.  Suzanne  Waters,  investigator  in  the  Dedham 
office 

48.  Gail  Wheeler,  clerk  in  the  Boston  Private 
Counsel  Division 

49.  Jonathan  Williams,  attorney  in  the  Springfield 
office 
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50.  Sharon  Wilson,  clerk  in  the  Boston  Private 
Counsel  Division 

51.  Xiao-Dong  "Jack"  Yang,  Assistant  Data  Base 
Manager  in  the  Boston  Administration  Division 

52.  Ronald  Young,  social  services  coordinator  in  the 
Boston  office 

RESIGNATIONS 

1.  Alice  Bell,  secretary,  Boston  Appeals  Unit, 
effective  12/31/87 

2.  Cristobal  Bonifaz,  attorney,  Springfield  office, 
effective  03/04/88 

3.  Candace  Cain,  attorney,  Cambridge  office, 
effective  01/29/88 

4.  Neil  Colicchio,  attorney,  Salem  office,  effective 
09/30/87 

5.  Kathleen  Connolly,  clerk,  Boston  Private 
Counsel  Division,  effective  11/30/87 

6.  Karen  Coppa,  attorney,  Brockton  office, 
effective  09/04/87 

7.  Elizabeth  DeMayo,  administrative  assistant, 
Boston  Administration  Division,  effective  11/ 
13/87 

8.  Lee  Fortier,  attorney,  Brockton  office,  effective 
03/25/88 

9.  Ellen  Howard,  attorney,  Boston  Appeals  Unit, 
effective  10/13/87 

10.  Sherry  Leibowitz,  attorney,  Cambridge  office, 
effective  01/29/88 

11.  Kimberly  Parsons,  secretary,  Salem  office, 
effective  01/22/88 

12.  Stacey  Skinner,  clerk,  Boston  Accounting  Unit, 
effective  02/29/88 

13.  James  Small,  Jr.,  attorney,  Roxbury  office, 
effective  12/11/87 

14.  Elyse  Smiertelny,  clerk,  Boston  Private  Counsel 
Division,  effective  12/31/87 

15.  Craig  Smith,  attorney,  Worcester  office,  effec- 
tive 11/16/87 

16.  Roger  Wanzo,  investigator,  Roxbury  office, 
effective  10/14/87 

17.  Stephen  Waters,  clerk,  Boston  Private  Counsel 
Division,  effective  10/05/87 

TRANSFERS 

1.  Nancy  Bennett,  attorney  in  the  Boston  Training 
Unit  to  the  Cambridge  office,  effective  02/01/ 
88 

2.  Diana  Bonaventura,  clerk  in  the  Boston  Admin- 
istration Division  to  the  Private  Counsel 
Division,  effective  10/02/87 

3.  Elizabeth  Doherty,  clerk  in  the  Private  Counsel 
Division  to  the  Boston  Accounting  Unit, 
effective  09/15/87 

4.  Heather  Misunas,  clerk  in  the  Private  Counsel 
Division  to  personnel  assistant  in  the  Boston 
Administration  Division,  effective  11/30/87 

5.  Andrew  Silverman,  attorney  in  the  Cambridge 
office  to  the  Roxbury  office,  effective  12/21/87 

6.  Regina  Zupan,  attorney  in  the  Springfield  office 
to  the  Boston  Appeals  Unit,  effective  02/01/88 

7.  David  Skeels,  attorney  in  the  Cambridge  office 
to  the  Training  Unit  in  Boston,  effective  04/04/ 
87 

8.  Maureen  Brodoff,  attorney  in  the  Boston 
Appeals  Unit  to  the  Training  Unit  in  Boston, 
effective  04/01/87 


ALAN  M.  RUBIN 

NAMED  ATTORNEY-IN-CHARCE 
OF  NEW  NORTHAMPTON  OFFICE 

The  Committee  for  Public  Counsel  Services'  new 
public  division  office  will  open  on  June  1,  1988,  at  403 
Pleasant  Street  in  Northampton,  Mass.  Senior  Trial 
Attorney  Alan  M.  Rubin  was  named  Attorney-in- 
Charge.  Commenting  on  the  goals  of  the  new  office, 
Rubin  said,  "We  will  cover  all  major  felony  cases  in  the 
Franklin  and  Hampshire  County  Superior  Courts.  With 
the  cooperation  of  the  Bar  Advocates,  we  hope  to  help 
cover  district  court  cases  in  Northampton,  Ware, 
Orange  and  Greenfield.  We  are  relying  heavily  on  the 
good  will  and  support  of  the  local  criminal  bar." 

Alan  Rubin  received  his  B.S.  from  the  University  of 
Wisconsin,  Madison  and  his  J.D.  from  Harvard  Law 
School.  Rubin  was  hired  as  a  staff  attorney  in  the  Boston 
office  in  December,  1972.  In  1983  Rubin  transferred  to 
the  Cambridge  office  for  eighteen  months.  Since  then 
Rubin  has  remained  in  the  Boston  office  handling  cases 
and  supervising  trial  attorneys  in  Chelsea,  East  Boston, 
Dorchester,  Boston  Municipal  Court  and  the  Boston 
Juvenile  Court  as  well  as  in  the  Suffolk  Superior  Court. 

Rubin  speaks  highly  of  Samuel  S.R.  (Rick)  Gordon,  the 
new  Northampton  staff  attorney.  Gordon  is  a  two-year 
veteran  of  the  CPCS  Springfield  office,  having  pre- 
viously worked  as  an  assistant  district  attorney  in 
Hampden  County.  Rubin  and  Gordon  will  be  joined  by 
Lynn  Gore,  as  administrative  assistant.  Gore  has  been 
with  CPCS  for  eight  years  and  is  currently  the  assistant 
administrative  assistant  in  the  Springfield  office. 
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THE  MENTAL  HEALTH 
LEGAL  ADVISORS  COMMITTEE 

Among  the  variety  of  non-criminal  cases  for  which  the 
Committee  for  Public  Counsel  Services  (CPCS)  has 
responsibility  are  involuntary  provision  of  medication 
cases  (Rogers  cases),  civil  commitments,  and  other 
mental  health-related  matters.  Since  its  inception  in 
1984,  CPCS  has  relied  on  the  Mental  Health  Legal 
Advisors  Committee  (MHLAC)  for  assistance  in 
developing  standards  and  providing  training  in  these 
areas  of  mental  health  law. 

The  Mental  Health  Legal  Advisors  Committee  is  an 
agency  of  the  Supreme  Judicial  Court  created  by  statute 
in  1974  to  provide  legal  services  to  indigent  residents  of 
the  Bridgewater  State  Hospital  and  other  mental  health 
facilities.  Attorneys  working  out  of  the  main  office  in 
Boston  provide  information  and  technical  legal 
consultation  to  private  attorneys.  They  also  supervise 
paralegals  and  law  student/interns  at  field  offices  in  state 
hospitals  and  community  mental  health  centers 
throughout  the  Commonwealth. 

Over  the  past  few  years,  MHLAC  has  conducted  the 
CPCS-sponsored  training  programs  for  attorneys 
statewide  who  accept  assignments,  through  CPCS,  to 
represent  clients  at  commitment  hearings  in  the  District 
Court  Department.  MHLAC-trained  attorneys  also 
accept  assignments  in  guardianship  proceedings 
involving  the  administration  of  "extraordinary" 
treatment  in  the  Probate  and  Family  Court  Department. 
Programs  are  designed  to  improve  the  quality  of 
representation  afforded  mentally  ill  clients.  During  the 
next  few  months,  several  important  changes  will  be 
implemented.  These  include: 

1.  Monitoring  of  compliance  with  performance 
standards 

In  order  to  be  eligible  for  assignment  through  CPCS, 
attorneys  must  not  only  attend  the  approved  training, 
but  also  must  agree  to  abide  by  the  Mental  Health 
performance  standards  promulgated  by  CPCS  and 
MHLAC.  While  mechanical  adherence  to  a  set  of 
procedural  criteria  can  never  substitute  for  the  exercise 
of  sound  judgment  as  to  legal  strategy,  compliance  with 
the  performance  standards  will  help  to  ensure  that 
persons  thought  to  be  mentally  ill  are  afforded  the 
opportunity  to  fully  exercise  their  rights. 

2.  Advanced  training 

CPCS  and  MHLAC  are  planning  an  advanced  training 
session  for  attorneys  who  have  significant  experience  in 
mental  health-related  cases.  This  session  will  be 
conducted  annually  and  will  afford  participants  the 
opportunity  to  hone  their  advocacy  skills  in  this  complex 
and  rapidly  changing  area  of  the  law. 

3.  Proposed  mentor  system 

The  complex  nature  of  the  psychiatric,  medical  and 
behavioral  issues  in  commitment  and  guardianship 
cases  can  overwhelm  even  the  most  seasoned  litigator. 
The  establishment  of  a  mentor  system,  whereby 
graduates  of  the  advanced  course  would  assist  more 
inexperienced  counsel  in  their  first  several  cases,  is  in 
the  planning  stages.  This  mentor  system  would  provide 


a  support  network  for  those  attorneys  with  little  or  no 
litigation  experience  in  mental  health  law,  and  would 
insure  competent  representation  in  these  matters. 

MHLAC  is  available  as  an  informational  resource  to 
CPCS  attorneys  in  both  the  private  and  public  divisions. 
If  you  would  like  additional  information  about  MHLAC 
or  would  like  to  receive  the  Advisor,  a  quarterly 
publication  of  articles  pertaining  to  mental  health  law, 
please  contact: 
MHLAC 

11  Beacon  Street 
Suite  925 

Boston,  MA  02108 
(617) 723-9130 


CPCS  Almost-Championship  Basketball  Team 


ANNE  C.  COLDBACH 

NAMED  AS  NEW  ATTORNEY-IN-CHARGE, 
BOSTON  TRIAL  UNIT 

Anne  C.  Goldbach  became  Attorney-in-Charge  of  the 
Committee  for  Public  Counsel  Services'  Boston  Trial 
Unit  in  November  of  1987.  This  is  the  Committee's 
largest  office,  with  twenty-two  trial  attorneys,  nine 
secretaries  and  two  investigators.  A  Wellesley  graduate, 
Goldbach  received  her  J.D.  at  Boston  College,  where 
she  was  active  in  the  criminal  division  of  the  Boston 
College  Legal  Assistance  Bureau.  Goldbach  joined  Mass. 
Defenders  in  February  of  1978  as  a  trial  attorney  in  the 
Boston  office.  In  1985  Goldbach  was  transferred  to  the 
Roxbury  Defenders  Unit,  where  she  was  the  Assistant 
Attorney-in-Charge  until  her  new  assignment  in  Boston. 
Goldbach  has  distinguished  herself  as  an  able  trial 
attorney  and  administrator. 
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VIDEOTAPE  LIBRARY 

Beginning  in  May,  1988,  the  Committee  for  Public 
Counsel  Services  will  institute  a  videotape  training 
program  for  both  private  attorneys  accepting  assign- 
ments and  public  division  staff.  A  pilot  program  of  five 
videotapes  and  accompanying  written  materials  will 
soon  be  available  in  each  public  defender  and  bar 
advocate  office.  While  these  tapes  are  not  intended  to 
substitute  for  Committee  approved  live  training  and 
certification  programs,  they  provide  a  valuable 
opportunity  for  individual  review.  They  may  also  be 
used  in  conjunction  with  live  faculty  for  group 
presentations.  For  further  information  please  contact 
the  attorney-in-charge  of  the  local  office  or  the  local  bar 
advocate  administrator. 

Videotapes  currently  available  from  the  Committee 
for  Public  Counsel  Services: 
Walk  Through  a  Jury  Trial 

Issues  in  the  Trial  of  Identification  and  Alibi 

Cases  —  Parf  / 
AIDS:  The  Defense  Attorney  Response 
Larry  Posner's  Cross-Examination  System 
Single  Justice  Practice 


Springfield  and  Worcester  offices.  Roberta  Lerner,  who 
has  a  M.A.  in  Psychology,  is  based  in  Salem  but  provides 
services  to  Lawrence  and  other  Essex  County  locales. 
Carol  Lane,  M.S.W.,  L.I.C.S.W.,  joined  the  Social  Service 
Unit  in  November,  1987,  and  works  with  the  attorneys 
in  Dedham  and  Cambridge. 

Future  goals  for  this  unit  include  efforts  toward 
providing  social  work  services  for  all  of  the  CPCS 
facilities.  In  particular  the  Committee  hopes  to  place  at 
least  one  trained  social  worker  in  each  of  the  larger 
offices  and  arrange  for  appropriate  staffing  in  the 
smaller,  less  demanding  communities.  The  Committee 
is  moving  toward  offering  social  work  expertise  to  bar 
advocates  who  may  be  unfamiliar  with  the  social  service 
network  and  the  advocacy  support  routinely  given  to 
CPCS  clients.  The  staff  is  also  in  the  process  of  addressing 
the  need  for  an  updated,  statewide  computerized 
service  directory. 

Although  they  face  an  overwhelming  number  of 
cases,  and  a  consistent  lack  of  adequate  public 
placement  resources,  the  social  service  staff  is  excited 
and  enthusiastic  about  its  growth.  They  are  committed 
to  working  collaboratively  with  attorneys  to  promote 
the  needs  of  all  of  our  clients. 


SOCIAL  SERVICE  UPDATE 

The  inclusion  of  professionally  trained  social  workers 
as  an  integral  part  of  the  CPCS  staff  is  part  of  a  long- 
range  plan  to  provide  clients  access  to  a  compendium 
of  support  services.  Social  workers  are  the  court's  most 
effective  interpreters  of  the  mental  health/mental 
retardation  system,  public  welfare  and  alcohol  and  drug 
programs.  Since  indigent  clients  are  usually  last  on  the 
list  of  most  service  providers  and  seldom  have  advocacy 
support,  the  Committee's  social  workers  emphasize  the 
advocacy  role. 

As  clinicians  they  are  able  to  effect  a  better  rapport 
and  understanding  between  clients  and  attorneys,  as 
well  as  between  clients  and  judges,  probation  officers 
and  corrections  systems  personnel. 

Another  major  function  of  the  Social  Service  staff  is 
to  be  available  for  testimony  and  to  provide  realistic 
dispositional  plans  for  clients.  These  plans  may  range 
from  entry  into  substance  abuse  programs,  to  referrals 
for  services  in  education,  mental  health  and  job 
placement,  to  information  leading  to  sentence  reduc- 
tion for  those  clients  for  whom  incarceration  is 
unavoidable. 

The  current  staff  of  CPCS  consists  of  four  social 
workers.  Joan  R.  Katz,  M.S.W.,  L.I.C.S.W.,  came  to  CPCS 
in  October,  1987,  as  the  new  Director  of  the  Social 
Service  Unit.  Her  office  is  in  Boston,  but  Katz  also  assists 
the  staff  at  the  Roxbury  office.  Margaret  Gibbons, 
M.S.W.,  L.I.C.S.W.,  divides  her  time  between  CPCS' 


JOAN  R.  KATZ  M.S.W.,  LI.GS.W. 

RECEIVES  AWARD  FROM 
QUINCY  DISTRICT  COURT 

Joan  R.  Katz,  Director  of  the  C.P.C.S.  Social  Service 
Unit,  was  recently  awarded  the  "Jason  A.  Feldman 
Special  Citizen  Award."  Jason  Feldman,  a  Quincy 
businessman,  distinguished  himself  through  his 
involvement  in  the  court  system  and  business  commu- 
nity by  promoting  alternative  sentencing  programs. 

Katz  received  her  undergraduate  degree  from  the 
University  of  Chicago,  where  she  also  did  graduate  work 
in  the  Division  of  Social  Sciences.  She  went  on  to  receive 
her  Masters  in  Social  Work  from  the  Catholic  University 
of  America,  and  has  completed  advanced  seminars  at 
the  Smith  College  School  for  Social  Work.  Katz  has 
published  several  articles  on  such  topics  as  "Advocating 
for  Children  in  the  Courts"  and  "Legal  Interviewing  and 
Counseling."  She  has  also  participated  in  the  develop- 
ment of  training  resources  for  the  American  Bar 
Association  Law  Seminar,  "Preparing  and  Trying  a 
Custody  Case." 

As  Principal  Clinical  Social  Worker  in  the  Quincy 
District  Court  for  thirteen  years,  Katz  is  being  honored 
for  her  guidance  and  counseling  of  defendants,  victims 
and  witnesses.  Judge  Albert  L.  Kramer  presented  the 
Feldman  Award  to  Katz  as  a  part  of  the  Law  Day  activities 
in  Norfolk  County  on  the  29th  of  April. 
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DEFENSE  OF  INDIGENTS 
IN  WORCESTER  COUNTY 

The  provision  of  indigent  defense  services  in 
Worcester  County  is  a  team  effort.  Ten  public  defenders 
together  with  nearly  100  Worcester  County  Bar 
Advocates  represent  indigent  criminal  defendants  in 
Worcester's  busy  Superior  Court  and  ten  district  courts. 
In  fiscal  year  1986  alone,  more  than  60,000  criminal  cases 
passed  through  the  Worcester  Central  District  Court; 
the  Committee  for  Public  Counsel  Services  represented 
clients  in  over  sixty  percent  of  those  cases. 

Worcester  boasts  a  county-wide  indigent  defense  bar 
with  a  unique  sense  of  team  spirit  between  the  public 
and  private  divisions  of  the  Committee  for  Public 
Counsel  Services.  Says  Paul  Waickowski,  the  Attorney- 
in-Charge  of  the  CPCS  public  division  office,  "Our 
effectiveness  in  the  county  is  based  on  cooperation  with 
the  Bar  Advocates;  we  could  not  be  a  county-wide 
organization  without  their  assistance."  In  addition  to 
carrying  a  full  caseload  in  the  Worcester  Central  District 
Court,  each  attorney  in  the  public  division  has 
responsibility  for  one  of  the  nine  outlying  district  courts 
in  the  Worcester  County  area.  Because  these  courts  are 
often  as  far  away  as  Winchendon  (on  the  New 
Hampshire  border),  public  defenders  are  only  able  to 
be  there  one  day  a  week.  On  the  remaining  days,  Bar 
Advocates  handle  arraignments  and  bail  hearings,  in 
addition  to  their  own  cases. 

Waickowski  describes  the  Worcester  public  division 
office  as  the  "wackiest  ship  in  the  navy."  Ten  attorneys, 
including  Waickowski,  and  four  support  staff,  headed 
by  administrative  assistant  Dianne  Driscoll,  enjoy  a 
strong  camaraderie.  Full-time  investigator  Jack  Monahan 
supervises  investigative  students,  and  social  worker 
Margaret  Gibbons  divides  her  time  between  the 
Worcester  and  Springfield  offices.  Gibbons'  "tenacity  in 
advocacy  of  her  clients  is  unequalled;  she  really  goes  to 
bat  with  and  for  our  attorneys,"  says  Waickowski. 

Support  staff  are  all  highly  commended  by  the 
attorneys  for  their  involvement  in  cases  and  their 
concern  for  the  office's  clients.  The  result  is  a 
collaborative  effort  on  cases  that  spills  over  into  non- 
legal  areas.  One  is  immediately  struck  by  the  genuine 
commitment  to  a  common  cause  shared  by  both 
attorneys  and  support  staff. 

Take,  for  example,  senior  trial  attorneys  Ted  Harris 
and  Janet  Lombardi.  Both  are  respected  throughout  the 
county  as  tough,  hardworking  defense  attorneys.  Harris' 
style  is  flamboyant  and  colorful;  Lombardi's  is  direct  and 
aggressive.  Each  is  supervisor  and  mentor  to  two 
younger  trial  attorneys,  and  both  are  highly  touted  for 
their  accessibility,  receptiveness  and  knowledge. 

Harris  and  Lombardi  are  also  known  for  their  leading 
roles  in  office  theater  productions.  In  fact,  they  have 
organized  a  private  acting  class  for  a  large  group  from 
the  office  that  includes  former  defender  Frank  Driscoll. 

The  Worcester  Bar  Advocates  are  equally  zealous  and 
dedicated  to  indigent  defense.  Says  Bar  Advocate 
President  Peter  Ettenberg,  "Our  [Bar  Advocates]  are 
trying  to  get  experience,  they  are  trying  to  do  a  public 


service.  They  want  to  provide  quality  representation  to 
people  who  can't  afford  legal  services."  Bar  Advocates 
look  to  Ettenberg  and  Martha  Nolan,  the  program's 
administrator,  for  guidance,  organization  and  informa- 
tion. Nolan,  who  has  spent  her  career  in  the  trial  courts 
of  Worcester,  is  highly  regarded  for  her  understanding 
of  the  administrative  and  procedural  aspects  of  a  bar 
advocate's  job. 

Over  the  years  the  Worcester  County  Bar  Advocates 
have  been  leaders  in  the  Commonwealth.  William 
Bernstein,  Chairman  of  the  Committee  for  Public 
Counsel  Services,  and  a  former  president  of  the 
Massachusetts  and  Worcester  County  Bar  Associations, 
says,  "The  Worcester  County  Bar  Association  was  the 
leader  in  the  formation  of  the  bar  advocate  programs 
in  the  Commonwealth.  Worcester  County  Bar  is,  in 
many  ways,  a  model  for  other  states  for  what  can  be 
provided  in  the  way  of  quality  defense  for  indigents  with 
full  interaction  between  public  defenders  and  the 
private  bar." 


WORCESTER:  HOW  IT  BEGAN 

From  1960  to  January,  1966,  the  Massachusetts 
Defenders  Committee  (MDC)  contracted  with 
private  practitioner  John  J.  Mitchell  to  provide  part- 
time  legal  services  to  indigents  in  Worcester.  In  1966 
the  Committee  received  a  grant  from  the  Office  of 
Economic  Opportunity  designed  to  expand  MDC's 
legal  services  statewide.  As  a  result,  the  Worcester 
office  of  the  Massachusetts  Defenders  Committee 
opened  on  a  full-time  basis  in  September,  1966. 
Mitchell  was  appointed  Attorney-in-Charge,  and 
four  assisting  attorneys  and  two  secretaries  were 
hired.  In  1967  Jack  Monahan  joined  the  Worcester 
office  as  their  full-time  investigator,  a  position  he  has 
held  for  twenty  years. 

In  1978  the  Worcester  County  Bar  Association 
stepped  in  to  aid  the  Mass.  Defenders  Committee  by 
sponsoring  a  non-profit  corporation:  The  Worcester 
County  Bar  Advocates,  Inc.  Duty  days  were  initiated 
and  the  Bar  Advocates  began  accepting  assignments 
at  $75  per  day.  The  Bar  Advocate  office  was  a  phone 
and  a  desk  in  an  old  supply  closet  of  the  courthouse. 
Their  operating  budget  was  $16,000  per  month. 

Martha  Nolan,  the  current  Administrator  of  the 
Worcester  County  Bar  Advocates,  was  the  only  staff 
assigned  to  the  program  that  grew  to  include  almost 
150  attorneys.  Peter  Ettenberg,  the  current  President 
of  the  Bar  Advocates  is  among  the  attorneys  who 
initiated  the  Bar  Advocate  program. 

In  1979  the  Commonwealth  assumed  responsibility 
for  the  payment  of  Bar  Advocates  and  set  a  new  duty 
day  compensation  rate  of  $150  a  day.  On  an  average 
duty  day  Bar  Advocates  accepted  five  to  ten  cases  and 
were  responsible  for  carrying  each  case  to  disposi- 
tion. Compensation  averaged  $26  per  case. 
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COMMITTEE  FOR  PUBLIC  COUNSEL  SERVICES 

TENTATIVE  TRAINING  SCHEDULE  1988-1989 
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ividy  zo 

liirtiriil  tf"" nncpnt  for  J\>4 inorc*      fr*    11*?   c  17^1 
J  U  VI  1 V  Idl  V_<J  II  ;>v  1  1 1   IUI    IVII II VH  3          ^  V.    1  1  Z..  3.    I  AO  J 

Rarnctanlp 

Ual  l  Olauiv 

Pi  i  hi  i*^  Division    Npu/  Attornpvs 

1   LJ  1 J  1  1  V_    L/  IVIMUIIf    1  iv  VV    i  \  UUI  1  1  vT  y  3 

Ronton 

SeDt  17  24 

District  Court  Criminal  Advorarv** 

1311  IV  I         \J  Ul  I    V_»  1  III  III  IUI    /  »  VJ  V  V/  V.  CI  V.  J 

Worcester 

liii'iif  i  tl  f* nncpnt  fnr  Ivv4inr>rv* 

JUUK  Utl   V_vMl^v  III   l\Jl    IVIII  IUI  i 

Ppp  hnnv 

i  vauLiuy 

luvpnilp  Dplinni ipnrv* 

)  li  v  v  i  1 1 1  v  L/ri  iiiviLiviivy 

Npwton 

1  ^  V  VV  l  V#  1  1 

Oct.  17,  18 

Mental  Health  Law* 

Greenfield 

Oct.  22,  29 

Child  Abuse  &  Neglect* 

Newton 

Nov.  5 

Juvenile  Delinquency* 

Springfield 

Nov.  12 

Post-Conviction* 

Springfield 

Dec.  3,  10 

District  Court  Criminal  Advocacy** 

Peabody 

Dec.  3,  10 

Child  Abuse  &  Neglect* 

Springfield 

1Q8Q 

I  JO  J 

Ian  14  91 

Jdll.    It,  Z.  1 

Dictrir"t  Cmirt  r*nmmal  Ariv/rif^af v** 
UIMIIll  V_  v»  U 1  I  v_  1  1 1 1 1 1 1 1 11 1  r\  vJ  V  \Jk_  a  v.  y 

Mort  n  ?i  m  ntr.  n 

l^lvll  UldlllLMvMI 

Ian  19 

Jail*    1  j 

liiHirLiI  Pnncpnt  f  n r  \ztinors* 

ivJvJiviai  V/Ui  nv ill  iui  i v 1 1 1 1 yj i  j 

Worrpstpr 

VV  Ul  LLjILI 

Jan.  21 

luvpnilp  Dplinnupncv* 

JUVvl  III         \-J  Villi  VJ  VJ  VI  1  V  y 

PpahoHv 

■  v  ix  yj  \j  vj  y 

Ian  ?1  74 

Jail* 

\^pnt.al  Hp^ltn  1  7k va/ * 

IVItlllal  1  IvalU  1  LOW 

R  rnrktrin 

Ul  ULIMUI  1 

Fph  11  1ft 

Cnilri  Aniicp  &  rXJpoflpft* 
V_llllvJ  /AUUSv  Ot  l»v;glv;v-l 

Rrorkton 

Ul  UV.IVIUI  1 

N/larrn  4 

1  TlUl  LI  1  T 

luvpnilp  Dp! i n n i ipn rv* 

i  vi  v  v 1 1 1 1  v  i—/ v  i ii  i vj  vi v i  ivy 

Rrorkton 

mJ  1  V  V  l\  1 V 1  I 

Marrh  11  18 

r^ictrift  Cmirt  C riminal  Anvorarv** 

L/IMI  ILl  vUUI  I  \  1  1 1  1 1 1 1  1  Cl  1  r\U  VULdL  y 

Pp] hnnv 
r  vuuuu y 

Anril  8  15 

Child  AhiKP  Ri  Npalprt* 

\_  1  1 1 1  VJ   f\  UU  JV   VX    1  1  Vfcl  VLl 

PpahoH V 

April  22 

Post-Conviction* 

Boston 

To  be  announced 

Annual  Training  Conference 

To  be  decided 

May  6, 13 

District  Court  Criminal  Advocacy** 

Brockton 

May  11 

Judicial  Consent  for  Minors* 

Boston 

June  5,  6 

Mental  Health  Law* 

Peabody 

*  For  more  information  contact  Denise  Simonini  at  CPCS,  (617)  482-6212. 
**  For  more  information  contact  your  local  Bar  Advocate  Office. 


ATTENDANCE  AT  THE  APPROPRIATE  PROGRAM  IS  REQUIRED  TO  QUALIFY  FOR  ASSIGNMENTS  IN  SUCH 
CASES. 
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